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I. STATEMENT  

1. On December 20, 2002, Public Service Company of Colorado (Applicant or PSCo) filed the Verified Application (Application) which commenced the above-captioned docket.  In this proceeding PSCo seeks a Commission order which approves the Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985 (Third Amendment), without amendment or modification.  With its Application PSCo filed the Direct Testimony of Karen T. Hyde (Hyde Direct Testimony); this testimony was sworn (i.e., filed with an affidavit).  PSCo also filed the Direct Testimony of Robert Kartheiser (Kartheiser Testimony); this testimony was not sworn.  

2. On December 24, 2002, the Commission issued a Notice of Application Filed in this proceeding.  

3. Thermo Power and Electric, Inc. (Thermo); the Colorado Office of Consumer Counsel (OCC); and the Staff of the Commission (Staff) each timely intervened.  

4. The Administrative Law Judge (ALJ) held a prehearing conference in this matter on February 13, 2003.  

5. By Decision No. R03-0179-I, the ALJ set this matter for hearing on May 13 through 15, 2003, in a Commission hearing room.  That decision also established the procedural schedule.  

6. On April 18, 2003, Staff filed the Answer Testimony of Sharon L. Podein.  This testimony was sworn.  

7. On April 18, 2003, OCC filed the Answer Testimony of PB Schechter (Schechter Testimony).  This testimony was not sworn.  

8. On April 18, 2003, Staff filed a Motion for Summary Judgment (Staff Motion).  Thermo filed its Response to Motion for Summary Judgment (Thermo Response) on May 2, 2003.  PSCo filed its Answer to the Motion (PSCo Response) on May 2, 2003.  

9. On May 2, 2003, PSCo filed the Rebuttal Testimony of Karen T. Hyde (Hyde Rebuttal Testimony); this testimony was sworn.    

10. On May 5, 2003, Thermo filed a Motion for Admission of Counsel Pro Hac Vice.  Thermo withdrew this Motion on May 6, 2003.  

11. The ALJ heard oral argument on the Staff Motion on May 6, 2003.  

12. On May 9, 2003, at the scheduled prehearing conference, the ALJ granted the Staff Motion; vacated the scheduled hearing; and denied the Application.  

13. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS OF FACT  
14. In determining the facts in this case, the ALJ relies upon the following sources:  the verified Hyde
 Direct Testimony (and exhibits) and the verified Hyde Rebuttal Testimony; the verified Podein
 Answer Testimony; the provisions of the Public Utility Regulatory Policies Act of 1978 (PURPA); the regulations of the Federal Energy Regulatory Commission (FERC) that implement PURPA; relevant FERC decisions; the regulations of this Commission that implement PURPA; relevant Commission decisions; and filings made in Case No. 6465 and appended to the Thermo Response.  The ALJ did not rely upon the unverified Kartheiser Testimony and the unverified Schechter Testimony in finding the facts as set out here.
  
15. PSCo is a public utility in the State of Colorado subject to the jurisdiction of, and regulated by, the Commission.  As relevant here, PSCo is engaged in the generation, purchase, transmission, distribution, and sale of electricity.  PSCo is subject to the provisions of section 210 of PURPA
 and to the regulations of FERC and of this Commission that implement PURPA.  See generally 18 Code of Federal Regulations Part 292 (FERC QF Rules); 4 Code of Colorado Regulations (CCR) 723-19 (PUC QF Rules).   
Intervenor Thermo is a Colorado corporation and, as relevant here, is the owner and operator of an electric power plant located on the campus of the University of Northern Colorado in Greeley, Colorado.  

Intervenor OCC is a state agency which participated in this matter pursuant to its statutory mandate.  

Intervenor Staff is the litigation Staff of the Commission identified in the Rule 4 CCR 723-1-9(d) Notice filed in this proceeding.  

16. The electric power plant owned by Thermo is located on the campus of the University of Northern Colorado in Greeley, Colorado (the Facility).  The Facility is a nominal 75-megawatt (MW) (winter) cogeneration power plant and is a qualifying facility (QF) as defined in the regulations that implement PURPA.  See FERC QF Rule 292.101(b)(1); PUC QF Rule 2.000.  

17. In 1978 PURPA became effective.  PURPA aimed to encourage the development of QFs by, among other things, requiring electric utilities to purchase electric energy from QFs.
  Section 210(a) of PURPA.  

18. PURPA directed FERC to promulgate regulations on a number of topics, including the price to be paid by public utilities for their purchases of electric energy from QFs.  The statute contains three limitations on the rates for such purchases:  a rate must be just and reasonable to the electric utility’s consumers and must be in the public interest; a rate cannot discriminate against qualifying small power producers or qualifying cogenerators; and a rate cannot “exceed[] the incremental cost to the electric utility of alternative electric energy.”  Section 210(b) of PURPA.  “Incremental cost of alternative electric energy” is defined as “the cost to the electric utility of the electric energy which, but for the purchase from [a qualifying] cogenerator or [qualifying] small power producer, such utility would generate or purchase from another source.”
  Section 210(d) of PURPA.  

19. In 1980 FERC promulgated final rules to implement PURPA.  See 45 Federal Register (Fed. Reg.) 12214-37 (1980).  As relevant here, FERC stated, id. at 12215:  

These rules provide that electric utilities must purchase electric energy and capacity made available by [QFs] at a rate reflecting the cost that the purchasing utility can avoid as a result of obtaining energy and capacity from these sources, rather than generating an equivalent amount of energy itself or purchasing the energy or capacity from other suppliers.  

20. Section 292.304 of the FERC QF Rules sets out the requirements concerning rates paid for purchases of electric capacity and energy from QFs.  Section 292.304(a)(2) states that no electric utility is required to pay more than its avoided costs for purchases from QFs.  

21. Section 292.301(b)(1) of the FERC QF Rules states that nothing in the FERC QF Rules regulating sales and purchases between QFs and electric utilities

limits the authority of any electric utility or any qualifying facility to agree to a rate for any purchase, or terms or conditions relating to any purchase, which differ from the rate or terms or conditions which would otherwise be required by [the FERC QF Rules].  

22. The principle that an electric utility cannot pay a rate for capacity and/or energy purchased from a QF which exceeds that utility’s avoided cost remains a basic premise of PURPA and of the FERC QF Rules.  

23. At all times relevant to this proceeding, the FERC QF Rules were in effect.  

24. Section 210(f)(1) of PURPA requires each state regulatory commission to implement the FERC QF Rules with respect to the state commission’s jurisdictional electric utilities.  The Commission did so.  In November 1982 the Commission’s Rules Implementing Sections 201 and 210, PURPA, Small Power Production and Cogeneration Facilities, 4 CCR 723-19, became effective.
  The PUC QF Rules remain in effect.  

25. PUC QF Rule 3.5072 allows a QF to enter into a contract (i.e., a power purchase agreement or PPA) with a jurisdictional electric utility for the purchase of, and delivery of, capacity
 and energy over a specified term.  In this situation and as relevant here, the QF had, and has, the option to base the purchase price for its capacity either on the purchasing utility’s avoided cost calculated at the time of delivery of the capacity or on the purchasing utility’s avoided cost calculated at the time the parties enter into a PPA.  See also FERC QF Rule 292.304(d)(2) (to the same effect).  

26. At all relevant times, the PUC QF Rules stated:  “Nothing in this rule requires any electric utility to pay more than the avoided costs of energy and capacity, or energy or capacity, for purchases from qualifying facilities.”  See PUC QF Rule 3.5022 (formerly 1982 PUC QF Rule 3.503).  

27. At all relevant times, PUC QF Rule 3.200 stated, in pertinent part:  

Nothing in [the Rules governing the regulation of purchases and sales of capacity and energy between QFs and electric utilities] shall limit the right of any electric utility and any [QF] to agree to a rate, or terms or conditions for any purchase of energy and capacity which differ from the rates, terms or conditions which would otherwise be required by [the PUC QF Rules], … .  

28. The principle that an electric utility cannot pay a rate for capacity and/or energy purchased from a QF which exceeds that utility’s avoided cost was, and remains, a basic premise of PURPA and of the PUC QF Rules.  

29. At all times relevant to this proceeding, the PUC QF Rules were in effect.  

30. The 1982 PUC QF Rules required that each jurisdictional electric utility set out in each QF contract the method (or formula) used by that utility to derive the utility’s avoided costs.  The avoided costs, in turn, were used to establish the rates for the purchase of capacity from the QF.  See Decision No. C82-1438 at 11, ¶ 5, and at Attachment 1.  For purchases from QFs with a design capacity of more than 100 kilowatts, a jurisdictional electric utility could file tariffs setting out the method.  See Decision No. C82-1438 at Attachment 1, Rule 3.505.  

31. PSCo proposed tariffs setting out its method to determine its avoided costs.  See I&S Docket No. 1603.  In that docket the Commission established the requirements for PSCo’s QF tariff, including the method and in-puts to be used to determine PSCo’s avoided costs.  See Decision No. C84-67.  The avoided costs, in turn, were to be used to determine the rates for the purchase of capacity from QFs.  

32. Decision No. C84-67 also addressed the duration of PPAs between PSCo and QFs.  PSCo proposed a minimum duration of 20 years, and many of the QF intervenors sought contract periods of 10 years.  The Commission ordered that, in order for a QF to receive the maximum capacity payment, the minimum contract term was 15 years.  The Commission ordered the 15-year minimum so “that at least once during its life a qualifying facility [might] upgrade the figure [i.e., rate] for its capacity that it will be paid by [PSCo], since [PSCo’s] own facilities experience similar increases over their life.”  Id. at 9.  The Commission set no maximum duration.  

33. In Decision No. C84-273, the Commission modified the Decision No. C84-67 formula and some in-puts used to calculate PSCo’s avoided capacity costs.  See Decision No. C84-273 at 6-8.  The Commission also modified the in-puts to be used to determine capacity payments for QFs extending their contract after the original 15-year period.  Id. at 8-9.  

34. In April 1984, the Commission issued Decision No. C84-472.  This decision modified and explained Decision No. C84-273.  As relevant here, Decision No. C84-472 set out the method (or formula) to be used to calculate the capacity payment for a Category 3 QF.  Subsequently, Decision No. C84-635 slightly modified this method.  

35. PSCo filed tariffs which implemented Decisions No. C84-273 and No. C84-472.  The effective date of these tariffs was May 26, 1984.  

36. On April 23, 1985, the Commission reopened I&S Docket No. 1603.  The docket was reopened due to concerns that use of the Commission-approved avoided cost method might result in capacity payments to Category 3 and Category 4 QFs providing only peak power that did not reflect the correct avoided capacity cost.  The Commission reopened the docket “only to address the issue of the correct methodology for making capacity payments for category 3 and 4 QF’s [sic] which only operate on peak.”  Decision No. C85-585 at 1.  The Commission concluded its investigation of this issue in January 1987.  See Decisions No. C87-10 and No. C87-10-E, as amended by Decision No. C87-147 nunc pro tunc.  

37. On October 17, 1985, PSCo and Thermo signed an On-System Power Purchase Agreement (1985 PPA).
  The 1985 PPA was entered into, at least in part, to settle Case No. 6465, a complaint case brought by Thermo against PSCo.  

38. Staff was not a signatory to the stipulation which settled Case No. 6465 and which had appended to it a copy of the negotiated PPA between PSCo and Thermo.  Instead, Staff signed an Addendum to Joint Stipulation of Settlement and Motion to Approve Negotiated Power Purchase Agreement and to Dismiss Complaint (Addendum).  The Addendum contained Staff’s statement of support for the negotiated settlement and accompanying PPA.  The Addendum also contained the following reservation:  

It is understood, however, that the Staff’s position of support is limited to Case No. 6465 only, is given in an effort to facilitate settlement, and it shall not be deemed to be of precedential value with respect to the Staff’s participation in any other pending or future case involving the purchase rate to be paid by a jurisdictional utility to a qualifying cogeneration facility.  

39. In the decision which accepted the stipulation, the Commission stated:  “Under the presently effective law and tariffs, the Stipulation and proposed contract is [sic] found to be in the public interest.”  Decision No. C85-1375 at 2 (emphasis supplied).  The Commission recognized, as reflected in the emphasized language, that future changes in the law or in tariffs might result in a different finding or outcome in a future case.  

40. The 1985 PPA is to remain in effect for 15 years from the date the Facility achieved commercial operation.  The Facility achieved commercial operation on August 29, 1988.  If not renewed, the 1985 PPA will expire on August 28, 2003.  

41. Article II of the 1985 PPA contains the terms for payment for capacity.  Section II.A incorporates by reference Attachment E to the 1985 PPA and the method for calculation of capacity payments for Category 3 QFs set out there.
  Attachment E to the 1985 PPA is the PSCo QF tariff effective May 26, 1984.  Article II reflects Thermo’s election, pursuant to FERC QF Rule 292.304(d)(2)(ii) and PUC QF Rule 3.50722, to set the purchase price for capacity at PSCo’s avoided capacity cost at the time of the 1985 PPA (i.e., at the time the contractual obligation was incurred).
  

42. Article XIV.B of the 1985 PPA contains the terms for extension of that PPA.  That Article states (emphasis supplied):  

B.
This Agreement shall, unless otherwise indicated by the Commission, become effective thirty (30) days after filed by Buyer [i.e., PSCo] with the Commission and remain in effect for fifteen (15) years from the Date of Commercial Operation.  In the last three (3) months of the thirteenth (13th) year after the Date of Commercial Operation, Buyer shall state to Seller [i.e., Thermo] the capacity payment rate in $/KW-Month or in $/KWH for the Metered Capacity Output of the Facility that Buyer would pay for the output during a five-year and a ten-year extension of this Agreement beyond the initial fifteen-year term.  Said capacity payment rate shall be computed pursuant to Article II (A) in accordance with Sheet P-17 of Attachment E, the current Company Tariff as in effect on the date and year first above written, which would take into account any hypothetical capital additions, retirements and depreciations with reference to the hypothetical plant.  Buyer will pay Seller for Metered Capacity Output of the Facility during a five-year or ten-year extension of this Agreement, an [sic] energy payment, per kilowatt hour, calculated in accordance with Attachment E, as in effect on the date and year first above written.  Seller shall have one hundred eighty (180) days from receipt of said revised capacity payment rate to accept or reject it.  If Seller accepts the offer, Seller shall notify Buyer in writing within such period, specifying in such acceptance the period for which this Agreement shall be extended (five or ten years).  At the same time, Seller shall furnish Buyer evidence of a satisfactory supply of gas or other fuel that is satisfactory to Buyer for the extension period.  

43. In accordance with the provisions of Section XIV.B, the only method which can be used to calculate the capacity payments under the five- or ten-year extension is the method set out in Section II.A of the 1985 PPA.  

44. The 1985 PPA was submitted to the Commission for its approval.  It became effective by operation of law.  

45. The 1985 PPA has been amended twice.
  The two amendments were submitted to the Commission for approval.  They became effective by operation of law.  

46. In June 1988, as part of its continuing duty to implement PURPA, the Commission approved a change in the method used by PSCo to establish its avoided costs for determination of capacity payments to QFs.  See Decision No. C88-726.  PSCo would no longer use the formula approved in previous Commission decisions (discussed supra) and contained in PSCo’s tariffs.  Rather, on a going-forward basis, PSCo would use a biennial bidding procedure to establish its avoided costs.  The Commission found, id. at 7, that:

a bidding procedure is necessary to ensure both the reliability and adequacy of Public Service’s system and that the customers of Public Service will not over- or under-pay for QF power.  Moreover, a bidding procedure will enable Public Service to obtain the lowest-priced QF power available which will enure to the benefit of its customers.  

In December 1992 the Commission adopted its first Electric Integrated Resource Planning (IRP) Rules.  See Decision No. C92-1646.  Under those rules PSCo’s biennial QF bidding process remained a separate process, but the results were included in PSCo’s IRP.  See, 

47. e.g., id. at Attached Rules, Rule 5.02(e).  The 1992 IRP Rules were in effect January 30, 1993, through July 29, 1996.  

48. In April 1996 the Commission adopted new IRP Rules (1996 IRP Rules).  See Decision No. C96-373 and Decision No. C95-1264.
  In furtherance of its continuing duty to implement PURPA, the Commission decided to create one bidding procedure for an electric utility’s acquisition of supply-side resources, including purchases from QFs.  See Decision No. C95-1264 at 12-14.  The 1996 IRP Rules superseded PSCo’s biennial QF bidding process, and jurisdictional electric utilities were required to file conforming tariffs.  Id. at 38-39; see also Decision No. C96-901 (to the same effect).  

49. The 1996 IRP Rules made a bidding process mandatory for all purchases of capacity not exempted.  At the urging of PSCo, exempted purchases originally included extensions of existing PPAs (including QF PPAs) “that add less than 10 MW of incremental capacity to the utility’s system and that reduce, system-wide, net present value of revenue requirement over twenty years.”  Decision No. C96-373 at 20-21.  On reconsideration, however, the Commission reversed that decision and determined that extensions of existing PPAs would not be exempted from the required bidding process.  See Decision No. C96-529.  The Commission, id. at 4, reached this decision because it was:

persuaded that extensions of the term of power purchase agreements are likely to be material modifications to such agreements.  In addition, we agree that exempting extensions of existing agreements from the [1996 IRP Rules] could result in the acquisition of new resources outside of the competitive acquisition process.  

50. The 1996 IRP Rules were in effect from July 1996 until December 29, 2002.  Throughout that period, extensions of existing PPAs which were not otherwise excepted were required to compete in a bidding process conducted in accordance with the 1996 IRP Rules.  

51. At all times relevant to the development of the Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985, the 1996 IRP Rules were in effect.  

52. PSCo amended its QF tariff to state that “QFs with a design capacity greater than 100 kW must be successful bidders through the Company’s Integrated Resource Planning process, as set forth in the” 1996 IRP Rules.  Small Power Production and Cogeneration Facility Policy, Electric Purchase, First Revised Sheet No. P2 (effective October 24, 1996).  The PSCo QF tariff also states that “[a]ll Power Purchase Agreements executed between [PSCo] and QFs prior to December 31, 1988 shall be subject to the terms and conditions of the appropriate tariff as agreed between the parties.”  Id. at First Revised Sheet P3 (effective October 24, 1996).  These provisions were in effect at all times relevant to this docket.  

53. As required by the 1996 IRP Rules, PSCo held a competitive acquisition (i.e., bidding) process as part of its 1999 IRP.  See Docket No. 99A-549E.  

54. In January 2000, Ms. Hyde sent a letter to Thermo advising it of the opportunity to bid in the 1999 IRP bidding process.  Thermo did not submit a bid.  

55. From at least the promulgation of the 1996 IRP Rules, Thermo had constructive knowledge that PSCo was required to acquire supply-side resources (including purchases from QFs) through a bidding process.  Thermo also had at least constructive knowledge that extensions of existing PPAs involving purchases from QFs the size of the Facility were required to be submitted in, and selected as a winner in, a bidding process.  In January 2000, Thermo had actual knowledge of the competitive resource acquisition requirement and of PSCo’s 1999 bidding process then underway to meet that requirement.  

56. As discussed above, Section XIV.B of the 1985 PPA required PSCo to calculate, using the method set out in PSCo’s 1984 QF tariff, the capacity payment to be used if the 1985 PPA were extended.  PSCo was to calculate two capacity payments, one for a five-year extension and one for a ten-year extension.  PSCo was required to make these calculations and to supply them to Thermo during a specified three-month period.  Thermo then had 180 days from the date of receipt of the calculated capacity payment rates to inform PSCo, orally or in writing, whether Thermo would accept the proposed rates or would reject them.  If Thermo accepted the PSCo-calculated rates, Thermo would inform PSCo in writing of the term of the extension.  

57. On August 27, 2001, in accordance with the terms of Section XIV.B of the 1985 PPA, PSCo sent the required letter to Thermo.
  The letter and its enclosures demonstrate the calculation of, and contain, PSCo’s proposed capacity payments for an extension of the 1985 PPA.  The letter, at 1-2, states:  

Article II(A) of the [1985 PPA] lists a fixed payment for Metered Capacity Output in $/kW-mo.  Article XIV(B) requires that the offered [capacity] rate be calculated for a five-year and ten-year extension.  [PSCo Tariff] Sheet P-17 [of Attachment E to the 1985 PPA] provides a methodology to convert the calculated rate into a rate for a contract with a five-year or ten-year term.  The calculated rate is $9.93/kW-mo for a fifteen-year term.  For a 10 year contract, the rate is reduced by 25% per Sheet P-17 which results in a rate of $7.45/kW-mo.  For a 5-year contract, the rate is reduced by 50% which results in a rate of $4.96/kW-mo.  

58. On October 18, 2001, Thermo responded to PSCo’s August 27, 2001 letter.  Thermo did not accept the capacity payments as calculated by PSCo.  Instead, Thermo stated that a number of errors existed in PSCo’s calculation and that the “effect of these errors, individually and collectively, is to understate the capacity payment to which Thermo actually is entitled for a PPA term extension.”  October 18, 2001, letter at 1.  Thermo listed and discussed three specific calculation errors which, in its opinion, PSCo had made.  Thermo concluded by stating, id. at 2:  

By bringing these errors to Public Service’s attention at this time, our hope is to make it possible for the company to recalculate the correct extension period capacity payments, in accordance with the PPA.  We would hope to receive the results of the recalculation promptly.  

59. Between October 2001 and February 2002 Thermo and PSCo had discussions about, and negotiated to resolve, their areas of disagreement with respect to the assumptions and techniques used by PSCo to calculate the capacity payment rates proposed on August 27, 2001.  

60. On February 8, 2002, PSCo sent a letter to Thermo in which PSCo listed the four areas of concern to Thermo; stated that PSCo would make some of Thermo’s proposed changes; and stated that PSCo would not make other Thermo-proposed changes.  The letter and its enclosures show how PSCo calculated the new proposed capacity payments to Thermo.  The February 8, 2002 letter, at 2, stated:  

Article II(A) of the [1985 PPA] lists a fixed payment for Metered Capacity Output in $/kW-mo.  Article XIV(B) requires that the offered [capacity] rate be calculated for a five-year and ten-year extension.  [PSCo Tariff] Sheet P-17 [of Attachment E to the 1985 PPA] provides a methodology to convert the calculated rate into a rate for a contract with a five-year or ten-year term.  The calculated rate is $11.75/kW-mo for a fifteen-year term.  For a 10 year contract, the rate is reduced by 25% per Sheet P-17 which results in a rate of $8.82/kW-mo.  For a 5-year contract, the rate is reduced by 50% which results in a rate of $5.88/kW-mo.  Thermo may select between the 5 and 50 [sic] -year options.  

61. The calculated rate for capacity payments under a 15-year contract stated in the February 8, 2002 PSCo letter had increased by $1.82/kW-mo. from the calculated rate stated in the August 27, 2001 PSCo letter.  As a result, the calculated capacity rate for a ten-year contract had increased by $1.37/kW-mo.; and the calculated capacity rate for a five-year contract had increased by $0.92/kW-mo.  

62. These calculated avoided costs for capacity are in excess of PSCo’s avoided costs for 2003, the year in which the Third Amendment would become effective if approved by the Commission.
  In addition, as PSCo stated in the October 2002 Annual Update to its 1999 IRP, even without the Thermo capacity contribution, PSCo has sufficient capacity to meet its forecasted firm load obligation until 2008.
  

63. PSCo sent the February 8, 2002, letter well beyond and outside of the time period specified in Section XIV.B of the 1985 PPA for PSCo’s submission of its proffer of capacity payment rates for extension of the 1985 PPA.  Section XIV.B required PSCo to make its offer “in the last three (3) months of the thirteenth (13th) year after” the Facility achieved commercial operation.  The Facility achieved commercial operation on August 29, 1989.  The thirteenth year ended on August 28, 2001.  Under the terms of the 1985 PPA, the February 8, 2002, letter could not serve as a basis for an extension of the 1985 PPA.  

64. On February 19, 2002, Thermo responded to the February 8, 2002 PSCo letter.  Thermo reserved its right to disagree with the manner in which PSCo calculated the capacity payments but nonetheless accepted the rate of $8.82/kW-mo. as the capacity payment rate for a ten-year extension of the 1985 PPA.  Thermo also stated that, for the duration of the 10-year extension, it intended to obtain its natural gas as it had during the 13 years of operation under the 1985 PPA.  Id. at 2.  

65. On February 22, 2002, PSCo responded to the February 19, 2002, letter.  PSCo asked for further information concerning Thermo’s obtaining a firm supply of natural gas.  PSCo also stated its intention to submit the PPA extension to the Commission for approval.  
66. On October 1, 2002, Thermo and PSCo entered into the Third Amendment.
  The Third Amendment has a ten-year term, which expires on August 28, 2013 (id. at ¶ 2); provides for continuation of purchases and sales during the ten-year term pursuant to the 1985 PPA and PSCo’s tariff in effect on October 17, 1985 (Attachment E to the 1985 PPA) (id. at ¶ 3); and contains the capacity payment rate of $8.82/kW-month for the ten-year term (id.).  
67. The Third Amendment also contains provisions which are significant changes from the terms of the 1985 PPA.  The Third Amendment deletes Section XIV.B of the 1985 PPA in its entirety.  The Third Amendment’s Section XIV.B permits “extensions beyond [August 28, 2013,] … by mutual agreement of the Parties.”  Id. at ¶ 4.  The plain language of this section of the Third Amendment allows Thermo and PSCo to extend the PPA an unspecified number of times for an unspecified period of time.  The effect of this language is to convert a PPA with a known term (i.e., a minimum of 15 years and a maximum of 25 years) into a PPA of indefinite term (i.e., a minimum of 15 years and a maximum of unknown and unknowable years, wholly dependent on agreement(s) of the parties).  In addition, the Third Amendment contains no specific reference to continuation of any provision of the 1985 PPA or its Attachments.  Compare Section XIV.B of Third Amendment with Section XIV.B of 1985 PPA.  The Third Amendment specifically provides for submission of the Third Amendment to the Commission for its approval and contains procedures to be followed in the event the Commission disapproves the Third Amendment.  Id. at ¶ 5.
  

68. PSCo used the correct formula to calculate the capacity payment contained in the Third Amendment.  
69. The capacity payment contained in the Third Amendment was properly calculated and was calculated in good faith.  
70. The ALJ finds and concludes that the provisions of Section XIV.B of the 1985 PPA constituted an option contract for extension of the 1985 PPA.  The option contract terms were specific.  The option contract terms did not include negotiation of any capacity price offered by PSCo; the option contract specifically provided for PSCo to make an offer and for Thermo to accept or to reject that offer.  In addition, the option contract provided for PSCo to make an offer within a specified time period.  The option contract did not provide for an offer to be made outside of, and later than, the specified time period.  

71. The ALJ finds and concludes that PSCo’s proffer of the calculated capacity rates in the August 27, 2001, letter was sufficient to satisfy, and did satisfy, the requirements of Section XIV.B of the 1985 PPA with respect to PSCo’s performance.  

72. The ALJ finds and concludes that the October 18, 2001, letter from Thermo was a rejection by Thermo of the offer made by PSCo in the August 27, 2001, letter.  This rejection terminated the option contract found in Section XIV.B of the 1985 PPA.  

73. The ALJ finds and concludes that the October 18, 2001, letter from Thermo was also an offer to enter into negotiations with PSCo concerning the capacity payment rates for a five-year PPA and a ten-year PPA.  This offer to negotiate was outside the scope of the option contract contained in Section XIV.B of the 1985 PPA.  

74. The ALJ finds and concludes that the February 8, 2002, letter from PSCo was ineffective as an offer under the option provisions of Section XIV.B of the 1985 PPA because the offer was not made in accordance with the requirements of that section.  
75. The ALJ finds and concludes that, because the offer was ineffective under the terms of the option contract contained within the 1985 PPA, Thermo could not, and did not, accept the offer according to the terms of the 1985 PPA.  Thus, there was no continuation of the 1985 PPA.  Instead, a new PPA was negotiated and signed in 2002.  This new PPA was not entered into as a result of Thermo’s being a successful bidder in PSCo’s 1999 IRP bidding process.  Thus, the new PPA was entered into in violation of both the 1996 IRP Rules and PSCo’s tariffs.  
76. The ALJ finds and concludes that there is no evidentiary support for the requested waiver of the 1996 IRP Rules or for the requested waiver of PSCo’s QF tariffs.  
III. DISCUSSION  
77. This Application seeks a Commission order that approves, without modification, the Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985.  
78. Staff filed a Motion for Summary Judgment.  In its Response, Thermo asked for summary judgment in its favor.  When asked to do so at the oral argument, no party could identify any issue of material fact which would preclude granting summary judgment.  The parties have agreed that there are no issues of material fact in dispute.  

79. Rule 56 of the Colorado Rules of Civil Procedure contains the standard for summary judgment:  “The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits filed, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a mater of law.”  This case meets this standard as no genuine issue exists as to any material fact and the issues to be determined are strictly legal.  Thus, deciding this case on summary judgment is appropriate.  

80. In deciding the Staff Motion, the issues are:  (a) Whether the doctrine of collateral estoppel precludes Staff from raising any issue, other than issues pertaining to the calculation of the capacity payment, regarding the Third Amendment; (b) whether the Third Amendment is an extension of the 1985 contract or a new contract; (c) if the Third Amendment is a new contract, whether PSCo complied with applicable regulations and its QF tariffs when it entered into the Third Amendment; and (d) if PSCo entered into the Third Amendment without complying with applicable regulations and tariff provisions, whether the Commission should waive those regulations and tariff provisions.  
81. For the reasons discussed infra, the ALJ concludes that Staff is not precluded from raising broad issues pertaining to the Third Amendment; that the Third Amendment is a new contract; that PSCo entered into the Third Amendment without complying with applicable regulations and QF tariff provisions; and that waiver of the applicable rules and QF tariff provisions is not appropriate or warranted.  The motion for summary judgment should be granted, the Application should be denied with prejudice, and this docket should be closed.  
82. The first issue is whether, with respect to the Third Amendment, Staff is precluded from raising any issue other than the manner in which PSCo calculated the capacity payment rate offered to Thermo and the calculated payment rate.  Thermo argues that the issues in this docket are limited and that application of issue preclusion (also known as collateral estoppel) prevents Staff from raising any other issues with respect to the Third Amendment.  The ALJ finds that the doctrine does not apply in this case and that Staff may raise any issue, including, inter alia, the issue of whether the Third Amendment is a new contract.  
83. In Bebo Construction Company v. Mattox & O’Brien, P.C., 990 P.2d 78, 84-85 (Colo. 1999), the Colorado Supreme Court articulated the test for the application of issue preclusion:  
Collateral estoppel bars relitigation of an issue if:  (1) The issue precluded is identical to an issue actually litigated and necessarily adjudicated in the prior proceeding; (2) The party against whom estoppel is sought was a party to … the prior proceeding; (3) There was a final judgment on the merits in the prior proceeding; and (4) The party against whom the doctrine is asserted had a full and fair opportunity to litigate the issues in the prior proceeding.  

84. The Court explained, id. at 85, the meaning of “actually litigated and necessarily adjudicated”:  “For an issue to be actually litigated, the parties must have raised the issue in the prior action. … [In addition,] the issue must be submitted for determination and then actually determined by the adjudicatory body.  Fundamental to the ‘actually litigated’ element of collateral estoppel is the recognition that the doctrine is inapplicable to matters what could have been, but were not, litigated in a prior proceeding.”  The Court also stated, id. at 86, that “collateral estoppel applies only to issues that were necessarily adjudicated in the previous action.”  
85. Applying these principles to the present matter, the first element of issue preclusion is not satisfied.  The question of whether actions taken in 2001 and 2002 effectuated an extension of the 1985 PPA could not have been litigated in 1985.  In addition, the proceeding which produced the 1985 PPA was settled; the Commission made no determination with respect to any contested issue raised in that proceeding.  Further, Staff is addressing the Third Amendment, which did not exist prior to 2002.
  Finally, Staff was not a signatory to the stipulation and specifically reserved its right to raise any issue in a subsequent proceeding.
  
86. Staff is not precluded from raising any issue with respect to the Third Amendment.  
87. The second issue is whether the Third Amendment is an extension of the 1985 contract or a new contract.
  It is a new contract.  
88. Absent a showing that the contract is voidable
 or that the result would be absurd,
 unambiguous contract language, such as that of Section XIV.B of the 1985 PPA,
 must be given effect as written.  Lake Durango Water Company, Inc. v. Public Utilities Commission, 67 P.3d 12 (Colo. 2003).  As found above, the provisions of Section XIV.B created an option contract for extension of the 1985 PPA by five or ten years, at Thermo’s option; were specific; and required actions to be taken within prescribed time periods.  
89. The law requires strict compliance with the terms of option contracts.  Rubber, Inc. v. Jenkins, 570 P.2d 1317 (Colo. App. 1977).  The actions which resulted in the Third Amendment were not in accordance with, let alone in strict compliance with, the terms of Section XIV.B of the 1985 PPA.  Thermo accepted the February 8, 2002, offer made by PSCo.  This offer was made substantially later than “the last three (3) months of the thirteenth (13th) year after the Date of Commercial Operation.”  Section XIV.B of the 1985 PPA.  Thus, by the terms of the option contract itself, PSCo’s offer and Thermo’s acceptance were not made in accordance with the 1985 PPA.  The offer and acceptance created a new contract, not an extension of the 1985 PPA.  
90. In addition, as found above, Thermo’s actions constituted both a rejection of PSCo’s offered capacity payment rates and an offer to negotiate.  Thus, the subsequent actions and negotiations led to the creation of a new contract, not an extension of the 1985 PPA through exercise of the option.  
91. Finally, Section XIV.B of the 1985 PPA did not contain various provisions which the Third Amendment contains.  See findings of fact, supra.  Importantly, the Third Amendment purported to allow further extension of the 1985 PPA beyond the outside limit of 20 or 25 years contained in the original PPA; contained no specific reference to continuation of the remainder of the 1985 PPA; and added a requirement for Commission approval.  Section XIV.B of the 1985 PPA contained no language which allowed amendment of any provision other than the capacity payment.  It also contained no language which allowed extension of the 1985 PPA beyond five or ten years.  The existence of the changed provisions is further evidence that the Third Amendment is a new contract and not an extension of the 1985 PPA.  
92. Both PSCo and Thermo argue that the Commission is precluded from reexamining both the capacity payments set in the 1985 PPA and those contained in the Third Amendment.  Their argument rests on Decision No. C95-1209, entered in Docket No. 94I-264E, and the authorities cited there.
  In that decision the Commission addressed the question of whether or not it could reopen existing QF contracts to examine, and possibly to reset, capacity payment rates in light of circumstances which had caused the utility’s avoided costs to change since the determination of the avoided costs which underpinned the contract payments to QFs.  In accordance with the federal and state authorities cited in the decision, the Commission determined that it could not reopen an existing QF contract to examine, and possibly to reset, the capacity payment rates in that contract.  Decision No. C95-1209 and the cited federal cases are neither controlling nor applicable in this proceeding.  
93. As found and discussed above, the Third Amendment is a separate and new contract.  Thus, the Commission is not reopening or reexamining any rate contained in the 1985 PPA.  Rather, the Commission is performing its PURPA-mandated duty to assure that, under the new contract (i.e., the Third Amendment), PSCo’s ratepayers do not pay more than PSCo’s avoided costs for capacity purchased from Thermo.  
94. Thermo argues that a finding that the Third Amendment is a new contract would deprive the parties, and particularly Thermo, of their reasonable expectations or of some contract protection to which they are entitled.  Thermo Response at 10-12.  PSCo argues that a finding that the Third Amendment is a new contract would “negate a contract right, set forth in the [1985 PPA], that the Commission had previously approved.”  PSCo Response at 2, 4-5.  The ALJ disagrees and finds this argument unpersuasive.  
95. PSCo and Thermo each received exactly what it contracted to receive under Section XIV.B of the 1985 PPA:  PSCo bargained for, and received, the opportunity to offer Thermo an extension of the 1985 PPA for a five-year term or for a ten-year term at capacity payments calculated by PSCo in accordance with a prescribed formula.  Thermo bargained for, and received, PSCo’s calculation of proposed capacity payments for a five-year extension and for a ten-year extension of the 1985 PPA.  Thermo bargained for, and received, PSCo’s good faith calculation of the proposed capacity payments using the prescribed formula.  Thermo bargained for, and received, PSCo’s calculation of the proposed capacity payments on August 27, 2001 (i.e., during “the last three (3) months of the thirteenth (13th) year after the Date of Commercial Operation” per Section XIV.B of the 1985 PPA).  Thermo bargained for, and received, the opportunity to accept or to reject the proposed PSCo capacity payments submitted to Thermo during the last months of the thirteenth year following the Facility’s commercial operation.  Thus, both parties received precisely what the 1985 PPA said they should receive.  Their expectations, economic and otherwise, were met.  
96. Having found that the Third Amendment is a new contract, the ALJ now addresses the third issue:  whether PSCo complied with applicable regulations and its QF tariffs when it entered into the Third Amendment.  The answer is no.  Both the 1996 IRP Rules and PSCo’s applicable QF tariffs required PSCo to contract with a QF which was a successful bidder in PSCo’s IRP process.  Thermo did not bid in PSCo’s 1999 IRP process, the bidding process held prior to the signing of the Third Amendment on October 1, 2002.  Thus, the Third Amendment is a PSCo power purchase contract with a QF other than a successful bidder.  PSCo entered into the Third Amendment, a new power purchase contract, by a process which was not authorized by the 1996 IRP Rules and the applicable PSCo QF tariffs.  
97. Thermo argues that First Revised Sheet No. P3 of PSCo’s QF tariffs allows PSCo and Thermo to enter into a contract without Thermo’s first being a successful bidder in PSCo’s IRP bidding process.  That tariff sheet states, in relevant part, that all PPAs “executed between the Company and QFs prior to December 31, 1988 shall be subject to the terms and conditions of the appropriate tariff as agreed between the parties.”  Thermo reasons that, because the 1985 PPA incorporated by reference PSCo’s then-existing QF tariffs and those tariffs did not require bidding, no bidding is required for the Third Amendment.  The finding that the Third Amendment is a new contract, entered into in October 2002, is a complete answer to this argument.  First Revised Sheet No. P3 of PSCo’s QF tariffs has no applicability to, and is not relevant to, the issues presented in this docket.  
98. Thermo also argues that retroactive application of the 1996 IRP Rules to the 1985 PPA makes the 1996 IRP Rules unconstitutional as applied.  Here it is sufficient to state that the 1996 IRP Rules are applied to the new contract entered into in 2002, long after the 1996 IRP Rules became effective.  There is no retroactive application of the rules.  
99. The ALJ now turns to the fourth issue:  whether, under the circumstances surrounding the Third Amendment, the Commission should waive the requirements of the 1996 IRP Rules and PSCo’s tariff provisions.  On the facts of this case, the ALJ finds no reason to waive either the 1996 IRP Rules or PSCo’s QF tariffs.  
100. First, Thermo had both actual and constructive knowledge that the 1996 IRP Rules and PSCo’s QF tariffs required bidding.  Thermo chose not to submit a bid.
  This was a conscious decision by Thermo.  Thermo has not presented evidence to provide a basis for a Commission decision to relieve Thermo of the consequences of its decision not to bid.  The Commission will not relieve Thermo of the consequences of that decision simply because the result is now not to Thermo’s liking.  
101. Second, PSCo and Thermo received precisely what each bargained for in Section XIV.B of the 1985 PPA.  Yet, they now ask the Commission to give them more than they bargained to receive; they want the ability to enter into a PPA made outside the terms of the option contract [i.e., Section XIV.B of the 1985 PPA] and to have that PPA approved notwithstanding their failure to comply with the 1996 IRP Rules and the applicable PSCo QF tariff.  Neither PSCo nor Thermo has provided good reason for the Commission to allow it more than it bargained to receive.  
102. Third, to waive the bidding requirements of the 1996 IRP Rules and of PSCo’s QF tariffs will result in the Commission’s approving capacity payments which are in excess of PSCo’s avoided capacity cost.  See, e.g.,  findings of fact, supra, concerning the absence of a need for the capacity from the Facility.  As discussed above, this is prohibited by PURPA, FERC QF Rules, and PUC QF Rules.  In this case the Commission will not approve capacity payments, established at the time of contracting, which result in PSCo’s ratepayers paying more than the statutorily-required avoided capacity costs.
  
103. FERC QF Rule 292.301(b)(1) permits a QF and an electric utility “to agree to a rate for any purchase, or terms or conditions relating to any purchase, which differ from the rate or terms or conditions which would otherwise be required by” the FERC QF Rules.  Thermo argues that FERC QF Rule 292.301(b)(1) permits an electric utility and a QF to enter into a PPA in which the rates for the purchase of capacity from the QF exceed the utility’s avoided costs, calculated at the time selected by the QF pursuant to FERC QF Rule 292.304(d)(2).  The ALJ disagrees.  

104. The ALJ finds that Thermo’s proposed interpretation is in direct conflict with section 210(b) of PURPA.  Under that statutory provision, rates for purchases from QFs cannot exceed the utility’s avoided costs.  FERC QF Rule 292.301(b)(1) must be interpreted in a way which is consistent with the statutory limitation.  The ALJ finds untenable any reading of FERC QF Rule 292.301(b)(1) which would permit an electric utility and QF to enter into a PPA in which the rates for the purchase of capacity from the QF exceed the utility’s avoided costs calculated, at the option of the QF pursuant to FERC QF Rule 292.304(d)(2), either at the time of delivery or at the time the obligation is incurred.  The ALJ is aware of no court, FERC, or Commission decision addressing this issue.  The parties have not directed the ALJ to any such decision.  

105. In the preamble to the FERC QF Rules, FERC commented on FERC QF Rule 292.301(b)(1).  FERC found that its mandate under section 210(a) of PURPA to encourage QF power production meant “that the total costs to the utility and the rates to its other customers should not be greater than they would have been had the utility not made the purchase from the” QFs.  45 Fed. Reg. at 12218.  
106. Moreover, even assuming a utility and a QF can enter into a contract in which the stated payment rates for capacity exceeded ab initio the utility’s capacity avoided costs, calculated pursuant to the provisions of FERC QF Rule 292.304(d)(2), the Commission must reject such a contract.  Rejection is in furtherance of the Commission’s duty to assure that, at least at the time the Commission approves the submitted PPA, the payment rates for capacity do not exceed avoided capacity costs.  Nothing in the FERC QF Rules permits the Commission to shirk this vital and statutorily-imposed responsibility.
  
107. Fourth, finally, and not least important, there is no verified testimony in support of the requested waiver of the 1996 IRP Rules or in support of requested waiver of PSCo’s tariffs.  Thus, no evidentiary basis exists upon which the Commission could grant the requested waivers.  
108. To the extent that any specific argument raised in opposition to the Staff Motion is not addressed, the ALJ finds the argument unpersuasive.  
IV. CONCLUSIONS OF LAW  
109. Its participation in Case No. 6465 does not preclude Staff from raising the issue of whether the Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985, is a new contract and whether PSCo complied with the applicable QF tariff provisions and regulations when it entered into the new contract.  

110. Its decision in Case No. 6465 (Decision No. C85-1375) does not preclude the Commission from addressing the issue of whether the Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985, is a new contract and whether PSCo complied with the applicable QF tariff provisions and regulations when it entered into the new contract.  

111. Its decision in Docket No. 94I-264E (Decision No. C95-1209) does not preclude the Commission from addressing the issues presented by Staff in the Motion for Summary Judgment or from considering the rates for capacity to be paid by PSCo to Thermo pursuant to the Third Amendment.  

112. The Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985, which amendment is dated October 1, 2002, is a new contract.  

113. Because the Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985, is a contract for the purchase of 75 MW over ten years, it was subject to the IRP Rules, 4 CCR 23-21, in effect from 1996 until December 29, 2002.  

114. The IRP Rules in effect from 1996 until December 29, 2002, required that PSCo, as a jurisdictional electric utility, use an open bidding process to select the entities, including QFs, from which it would purchase needed electric capacity and energy.  

115. The applicable provisions of PSCo’s QF tariffs in effect from 1996 to the present require QFs with a design capacity greater than 100kW to be successful bidders in a process conducted pursuant to the IRP Rules.  

116. Thermo, a QF with a design capacity greater than 100kW, did not participate in, and so was not a successful bidder in, a bidding process conducted in accordance with the IRP Rules.  

117. Commission approval of the Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985, would violate the IRP Rules in effect from 1996 through December 29, 2002.  The bidding requirements of the pertinent IRP Rules will not be waived in this case.  

118. Commission approval of the Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985, would violate the QF tariffs of PSCo in effect from 1996 to the present.  The provisions of PSCo’s applicable QF tariffs will not be waived in this case.  

119. Because Thermo and PSCo entered into the Third Amendment to the On-System Power Purchase Agreement between Thermo Power and Electric, Inc., and Public Service Company of Colorado dated October 17, 1985, without first going through a bidding process conducted in accordance with the IRP Rules, the Commission will not approve the proffered Third Amendment.  

120. The Motion for Summary Judgment will be granted.  Because the Motion for Summary Judgment is a judgment on the merits, the Application will be denied with prejudice.  

V. ORDER

A. The Commission Orders That:  

1. The Motion for Summary Judgment filed by Staff of the Commission is granted.  

2. The Verified Application filed by Public Service Company of Colorado on December 20, 2002, and the subject of this proceeding is denied with prejudice.  

3. The hearing scheduled for May 13 through 15, 2003, is vacated.  

4. Docket No. 02A-665E is closed.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

 
b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.    

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Ms. Karen Hyde is Director, Purchased Power at PSCo.  


�  Ms. Sharon L. Podein is a Professional Engineer employed by the Commission.  


�  The ALJ treated the verified testimonies as the affidavits required by Colo.R.Civ.P. 56(e).  The ALJ did not rely on the unverified testimonies as they were not sworn and, therefore, were not comparable to the affidavits required by Colo.R.Civ.P. 56(e).  


�  Section 210 of PURPA is codified at 16 U.S.C. § 824a-3.  Unless the context indicates to the contrary, references to PURPA in this Decision are to 16 U.S.C. § 824a-3.  


�  This requirement is not absolute.  See, e.g., PUC QF Rule 3.700; Decision No. C95-245 at 14-15.  See also Phoenix Power Partners, L.P. v. Colorado Public Utilities Commission, 952 P.2d 359, 366-67 (Colo. 1998) (discussion of Commission decisions regarding electric utility’s obligation to purchase from QFs).  


�  This is also known as the utility’s avoided cost.  See, e.g., FERC QF Rule 292.101(b)(6) (definition of “avoided costs”); PUC QF Rule 1.207 (definition of “avoided costs”).  This Decision uses the term “avoided cost.”  


�  As discussed below, the 1982 PUC QF Rules were amended subsequently.  Where the amendments affect this case, the amendments are discussed.  


�  As the focus of this proceeding is the rate for PSCo’s purchase of capacity from Thermo under the Third Amendment to the 1985 PPA, this Decision will address only avoided cost of capacity.  


�  The 1985 PPA, with the first two amendments, is Exhibit KTH-2 to the Hyde Direct Testimony.  


�  Section II.C of the 1985 PPA provides an alternative method for calculating capacity payments.  This is the method which has been used for 15 years under the 1985 PPA.  As discussed infra, this is not the method which would be used under any extension of the 1985 PPA.  


�  The purchase price for energy was to be set every year by PSCo tariff.  


�  The first amendment (February 4, 1987) addresses matters not material to this proceeding.  The second amendment (September 16, 1992) increases the amount of capacity which PSCo will purchase from Thermo.  


�  Decisions No. C96-373 and No. C95-1264 must be read together.  See Decision No. C96-373 at ¶ III.A & n. 1 (affirming findings and conclusions contained in Decision No. C95-1264 to the extent they are not changed or amended). 


�  The correspondence between Thermo and PSCo is Exhibit KTH-3 to the Hyde Direct Testimony.  


�  There is no evidence concerning the avoided capacity cost in 2002, the year in which the Third Amendment was negotiated and signed.  


�  The testimony from Ms. Podein which forms the basis for this finding is unrebutted.  Both Thermo and PSCo had the opportunity to offer testimony to rebut this statement, but neither did so.  


�  The Third Amendment is Exhibit KTH-1 to the Hyde Direct Testimony.  


�  Thermo specifically reserves its right to argue, under specific circumstances, that approval by the Commission is not necessary.  Third Amendment at ¶ 5.  


�  The exact date in 2002 on which the contract came into being is of no consequence in this docket.  The salient fact is:  the contract came into existence in 2002, but no earlier than February 19, 2002 (the date of Thermo’s letter accepting the capacity payment rates contained in PSCo’s February 8, 2002, letter), and no later than October 1, 2002 (the date the Third Amendment was signed).  


�  For these reasons, the doctrine of res judicata does not bar litigation of the issues raised in Staff’s Motion for Summary Judgment.   


�  Thermo states that “the only issue in this proceeding [is]:  whether the parties effected the extension in accordance with the terms of the PPA that the Commission approved in 1985.”  Thermo Response at 2.  


�  No such claim has been made in this proceeding.  


�  The result of giving the plain language of Section XIV.B of the 1985 PPA full effect as written is not absurd.  Rather, such an interpretation gives PSCo and Thermo the exact benefits for which they contracted, as discussed infra.  


�  The language of Section XIV.B of the 1985 PPA is unambiguous and clear.  


�  Thermo also cites more recent federal cases to the same effect as the Decision and the cited authorities.  


�  The ALJ notes, albeit tangentially, that PSCo or Thermo (or both) could have petitioned the Commission for a declaratory order to clarify the meaning and scope of Section XIV.B of the 1985 PPA and to settle any question about the need for Thermo to participate in PSCo’s IRP bidding process.  Apparently neither did so.  


�  In reviewing a proposed QF contract, the Commission’s duty is to be sure that the capacity payments do not exceed avoided capacity costs.  If it should develop after approval of the contract and during the term of the contract that the payment rates exceed a utility’s avoided costs, the Commission will not reopen the contract to examine those rates.  


�  For the same reasons, the ALJ rejects any similar argument that PUC QF Rule 3.200 permits QF contract payments for capacity to exceed avoided capacity costs.  
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