Before the Public Utilities Commission of the State of Colorado

Decision No. R03-0675-I
Docket No. 03F-163T

R03-0675-IDecision No. R03-0675-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

03F-163TDOCKET NO. 03F-163T
SUSAN T. BURNS,


Complainant,

v.

QWEST COMMUNICATIONS CORPORATION AND AT&T COMMUNICATIONS OF THE MOUNTAIN STATES, INC., 


Respondents.

Interim order of
administrative law judge
ken f. kirkpatrick
denying motion to dismiss;
denying motion for entry
default judgment; granting
motion to compel; & 
vacating the hearing

Mailed Date:  June 17, 2003

I. statement

1. On June 4, 2003, Respondent AT&T Communications of the Mountain States, Inc. (AT&T), filed two pleadings.  The first is a Motion to Compel Discovery Responses and Request to Vacate the Hearing Date.  The second is a Motion for Entry of Default Judgment and Motion to Dismiss or in the Alternative Motion to Vacate the Hearing Date and Reschedule.  The Complainant Susan T. Burns filed a written response on June 12, 2003.  For the reasons set forth below, AT&T’s Motion to Compel Discovery and Request to Vacate the Hearing Date will be granted.  The Motion for Entry of Default Judgment and Motion to Dismiss will be denied.

2. AT&T’s Motion to Compel Discovery Responses states that discovery was served upon the Complainant and that responses were due but not received by AT&T.  A copy of the discovery which is the subject of this dispute is attached to the Motion to Compel.  The Complainant, in her response, notes that the documents requested by AT&T are lengthy and cover several accounts.  The Complainant requests additional time to compile the documents and also seeks to have the hearing continued to allow completion of the discovery responses.  Complainant has not sought relief from the obligation to respond to discovery, but rather seeks only additional time.  Therefore the Motion to Compel will be granted, with a due date for responses set forth in the Order below.  As the hearing date is rapidly approaching, the hearing will be vacated and rescheduled.  Counsel for AT&T will coordinate available hearing dates among all parties as well as the Administrative Law Judge’s schedule for a time period within 30 to 60 days from the currently scheduled hearing.

3. AT&T’s Motion for Entry of Default Judgment is based on its counterclaim attached to its answer.  However, AT&T’s counterclaim appears to be a statement of the amount AT&T believes it is due, which is the subject of the complaint.  A respondent cannot cause a dispute to be dismissed by pleading what has already been plead and asking for judgment when the pro se Complainant does not file a formal answer.  Therefore the Motion for Entry of Default Judgment and Motion to Dismiss is denied.

II. ORDER

A. It Is Ordered That:

1. The hearing in this matter scheduled for June 30, 2003 is vacated.  AT&T Communications of the Mountain States, Inc., will provide a list of available hearing dates for the months of August and September, 2003, that are available on all the parties’ calendars within ten days of the effective date of this Order.

2. Complainant Susan T. Burns shall respond to AT&T Communications of the Mountain States, Inc.’s First Set of Data Requests and Requests for Production of Documents within 14 days of the effective date of this Order.  Complainant may respond to requests for written documents under Rule 33(b) of the Colorado Rules of Civil Procedure by making the business records available for inspection by AT&T Communications of the Mountain States, Inc.

3. The Motion for Entry of Default Judgment and Motion to Dismiss filed June 4, 2003 by AT&T Communications of the Mountain States, Inc., are denied.

4. This Order shall be effective immediately.
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Bruce N. Smith
Director
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