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I. STATEMENT, findings, and conclusion

1. On November 5, 2002, Lawrence B. Dowd (Complainant) filed a Complaint against Public Service Company of Colorado (Respondent).  The Complaint commenced Docket No. 02F-589EG.  

2. On November 5, 2002, the Commission issued an Order to Satisfy or Answer addressed to the Respondent.  On that same day, the Commission set the hearing in this docket for January 21, 2003.  See Order Setting Hearing and Notice of Hearing.  

3. On November 15, 2002, Respondent filed a Motion to Dismiss Complaint.  Complainant filed a response in opposition.  On December 18, 2002, Administrative Law Judge Kirkpatrick denied Respondent’s motion, vacated the January hearing, and scheduled a hearing in this matter for February 20, 2003.  See Decision No. R02-1414-I.  

4. Complainant filed his list of witnesses and copies of his exhibits.  Respondent answered the Complaint and filed its list of witnesses and copies of its exhibits.  

5. On February 18, 2003, the undersigned Administrative Law Judge (ALJ) vacated the February hearing date due to Complainant’s hospitalization.  See Decision No. R03-0196-I.  Subsequently, the ALJ scheduled the hearing in this case for April 4, 2003.  This date was suggested by the parties.  See Decision No. R03-0234-I.  

6. On April 2, 2003, the ALJ vacated the April hearing due to Complainant’s continuing ill-health.  See Decision No. R03-0331-I.  No new hearing date was scheduled.  Rather, the ALJ ordered Complainant to file, in early June, 2003, a status report on his health and when he would be able to participate in a hearing in this matter.  

7. On June 11, 2003, Mr. Dowd submitted a letter containing the requested status report.  Due to continuing health concerns and uncertainty about when he might be able to proceed in this case, Mr. Dowd states “the only fair thing to do at this point is to withdraw [the] complaint.”
  This letter will be treated as a request to dismiss the Complaint without prejudice.  

8. Given the nature of the request, response time will be waived.  

9. The request will be granted.  The Complaint will be dismissed without prejudice, and the docket will be closed.  

10. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:  

1. The letter from Mr. Lawrence B. Dowd, received by the Commission on June 11, 2003, will be treated as a request to dismiss his November 5, 2002, Complaint without prejudice.  

2. The request of Mr. Lawrence B. Dowd to dismiss his November 5, 2002, Complaint without prejudice is granted.  

3. The Complaint filed on November 5, 2002, by Mr. Lawrence B. Dowd is dismissed without prejudice.  

4. Response time to the request to dismiss is waived.  

5. Docket No. 02F-589EG is closed.  

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

 
b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

8. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Mr. Dowd asks whether there is a procedure available by which he might resubmit the Complaint and have the resubmitted complaint proceed from the point at which the instant proceeding terminated.  If a proceeding is terminated voluntarily, a second case does not commence at the point of discontinuance of the voluntarily-terminated proceeding.  It is possible to have a case in abeyance pending the occurrence of a specific event provided the event will occur.  Considering the facts of this case (i.e., Complainant’s previous health-related requests for continuances and the current uncertainty about when he will recover sufficiently to proceed), abeyance is not an option.  The better course -- as Complainant recognizes in his June 11, 2003, letter  -- is to dismiss the Complaint without prejudice.  Complainant may refile when he has recovered sufficiently to proceed.  





