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I. STATEMENT, findings, and conclusion  

1. On April 10, 2003, Complainant Larry Gordon filed a Complaint against Respondents ITD Communications, the Colorado Department of Corrections (CDOC), and MCI WorldCom Communications, Inc. (MCI) (collectively, Respondents).  

2. On April 14, 2003, the Commission issued an Order to Satisfy or Answer, addressed to each Respondent.  On that same day, the Commission set the hearing in this docket for June 6, 2003.  See Order Setting Hearing and Notice of Hearing.  

3. On April 28, 2003, CDOC and ITD Communications filed a Response to Order to Satisfy or Answer.  Because it appeared from this filing that Mr. Gordon had not been served, the undersigned Administrative Law Judge (ALJ) directed CDOC and ITD Communications to serve the filing on him.  See Decision No. R03-0462-I.  

4. On April 29, 2003, MCI filed its Answer and Notice of Satisfaction.  

5. On May 5, 2003, Mr. Gordon filed an Objection to Respondents/Answer and Notice of Satisfaction of MCI WorldCom Communications, Inc.  In this filing, Mr. Gordon contested the statements made in the CDOC and MCI responses and clarified the relief requested in the Complaint.  

6. On May 5, 2003, Mr. Gordon filed a request for issuance of a subpoena.  The ALJ denied this request.  See Decision No. R03-0495-I.  

7. On May 20, 2003, CDOC filed a Special Limited Entry of Appearance for the Purpose of Contesting Jurisdiction (CDOC Motion).
  The CDOC Motion states that the Colorado General Assembly passed Senate Bill 03-303 (S.B. 03-303), which removed the Commission’s jurisdiction to regulate inmate telephone service.  The CDOC Motion states that S.B. 03-303 deprived the Commission of jurisdiction because the Complaint pertains to inmate telephone service.  

8. Mr. Gordon did not respond to the CDOC Motion.  MCI did not respond to the CDOC Motion.  The CDOC Motion is unopposed.  

9. In Decision No. R03-0617-I the ALJ vacated the June 6, 2003, hearing date.  

10. The Governor signed S.B. 03-303 on June 5, 2003.  S.B. 03-303 became effective upon its being signed by the Governor.  

11. S.B. 03-303 amended four statutes relevant to this proceeding.  First, S.B. 03-303 deleted from the § 40-15-102(19.5), C.R.S., definition of “nonoptional operator services” the reference to operator services used to provide inmate telephone service at penal institutions.  Second, S.B. 02-303 added “operator services to provide telephone service to inmates at penal institutions” to the definition of “optional operator services” found in § 40-15-102(20.6), C.R.S.  Third, S.B. 03-303 amended § 40-15-107, C.R.S., by adding the following provision:  “(3)  The commission shall have no authority to regulate telephone or telecommunications service from inmates at penal institutions.”  Fourth and finally, S.B. 03-303 added § 40-1-103(1)(b)(VI), C.R.S.:  “Nothing in articles 1 to 7 of this title shall be construed to apply to:  …  (VI) Providers of telephone or telecommunications service from inmates at penal institutions.”  

12. When considering a motion to dismiss a complaint based on lack of subject matter jurisdiction, the following principles apply:  Once the question of subject matter jurisdiction is at issue, the complainant bears the burden of proving the existence of the Commission’s jurisdiction to hear the case.  Pfenninger v. Exempla, Inc., 12 P.3d 830, 833 (Colo. App. 2000).  The complainant may meet this burden by a prima facie showing of threshold jurisdiction.  Pioneer Astro Industries, Inc. v. District Court, 566 P.2d 1067, 1068 (Colo. 1977).  If necessary to resolve the motion, the Commission may consider evidence outside the complaint.  Smith v. Town of Snowmass Village, 919 P.2d 868, 871 (Colo. App. 1996).  Finally, if the complainant fails to establish that the Commission has subject matter jurisdiction, the Commission must dismiss the complaint.  City of Boulder v. Public Service Company of Colorado, 996 P.2d 198, 203 (Colo. App. 1997).  

13. Based on the allegations of the Complaint, the following facts appear:  Mr. Gordon is an inmate at a Colorado correctional facility.  While incarcerated in the Limon, Colorado, correctional facility, Mr. Gordon unsuccessfully attempted to place one or more collect calls to his counsel.  

14. Based on the relevant factual allegations contained in the Complaint and based on the amended statutes discussed supra, the ALJ finds and concludes that the Commission has no jurisdiction over the Complaint filed by Mr. Gordon.
  The Complaint pertains to telephone calls which Mr. Gordon attempted unsuccessfully to place during his incarceration in a Colorado correctional facility.  If the Commission were to order remedial action in this docket, that action would constitute regulation of telephone or telecommunications service from an inmate at a penal institution and, thus, would be outside the jurisdiction of the Commission.  

15. The CDOC Motion will be granted.  The Complaint will be dismissed.
  This docket will be closed.  

16. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:

1. The Special Limited Entry of Appearance for the Purpose of Contesting Jurisdiction filed by the Colorado Department of Corrections will be treated as a motion to dismiss for lack of subject matter jurisdiction.  

2. The relief sought in the Special Limited Entry of Appearance for the Purpose of Contesting Jurisdiction filed by the Colorado Department of Corrections is granted.  

3. The Complaint filed by Larry Gordon is dismissed.  

4. Docket No. 03F-146T is closed.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

 
b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The CDOC filing is not a motion and does not request specific relief from the Commission.  Nonetheless,  in view of its substance and basis, the filing will be treated as a motion to dismiss for lack of subject matter jurisdiction.  


�  This decision is based on the facts of this case and on the statutes in effect at present.  


�  Dismissal is based on the Commission’s lack of subject matter jurisdiction and, therefore, is not a decision on the merits of the Complaint.  
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