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I. statement

1. On May 19, 2003, the undersigned Administrative Law Judge (ALJ) held a prehearing conference in this consolidated proceeding.  The following parties participated in the prehearing conference:  Applicant Admired Transportation, Inc. (Docket. No. 02A-642BP-Extension); Applicant Care-4-U Transportation, Inc. (Docket No. 03A-020BP-Extension); Applicant Superior Care & Transportation, Inc.  (Superior) (Docket No. 03A-050BP-Extension); Intervenor MedVan, LLC; Intervenor Metro Taxi, Inc. (Metro); and Intervenor Staff of the Commission (Staff).
  The prehearing conference was held to discuss the matters identified in Decision No. R03-0503-I and, as necessary, to set a new hearing date in this proceeding.  

2. The ALJ will set a hearing for August 1, 2003, at which she will take evidence on the issues identified and discussed in ¶¶ 4-6, infra.  

3. Each applicant in this consolidated matter seeks a permit to provide contract carrier services for the non-emergent transportation of, at least, ambulatory Medicaid patients for some or all of the Denver Metro area counties.
  From the applications it appears that each seeks to be a contract carrier for, and relies upon a letter of support from, the Arapahoe County Community Services, Transportation Services office.
  

4. Thus, the first evidentiary issues which must be addressed are issues concerning the Arapahoe County Community Services, Transportation Services office as the contracting party; its authority to contract on behalf of Arapahoe and other counties; the continued viability of the transportation which is the subject of these applications; and the uniqueness of the contract services from the perspective of the Arapahoe County Community Services, Transportation Services office.  The evidence may show that the Arapahoe County Community Services, Transportation Services office will not enter into contracts due to budget restrictions or otherwise or that some other intervening event has rendered these applications moot or otherwise not viable.  If that should be the case, it may be unnecessary to proceed with hearing other aspects of the applications.  To understand the current situation, therefore, the hearing on August 1, 2003, will address the matters identified or discussed in ¶¶ 4-6 of this Order.  

5. From information provided in filings made in this proceeding, it appears that there will be virtually no state funding for the contract carriage which the applicants seek to provide.  See, e.g., Metro’s Notice of Proposed Legislation, filed on April 28, 2003; Motion of Mados Systems, Inc., to Vacate May 19, 2003, Hearing, filed on May 5, 2003.
  This lack of, or restriction of, funding raises a significant question as to whether these applications remain viable because there may be no governmental entity with which to contract, no transportation for which to contract, and no funds to pay for transportation provided.  In addition, it appears that the recently-enacted legislation at least suggests strongly that the Department of Health Care Policy and Financing undertake rulemaking to limit, inter alia, transportation services to be paid for by Medicaid.  See S.B. 03-279, adding §§ 26-4-202(2), 26-4-302(2), and 26-4-303(2), C.R.S.  The parties will present evidence on the impact of this legislation, on the impact and content of the rules, and on the timing of the rulemaking (both emergency and permanent rules) at the August 1, 2003 hearing.  The ALJ understands that representatives of the Arapahoe County Community Services, Transportation Services office will be prepared to address these issues at the August 1, 2003, hearing.  

6. The parties also will present evidence on the role of the Arapahoe County Community Services, Transportation Services office as the contacting customer identified in the applications.
  Absent further order, this will be the only opportunity the parties will have to present this evidence and to cross-examine the Arapahoe County Community Services, Transportation Services office witnesses who have been subpoenaed to testify.  

7. On May 5, 2003, Staff filed a Motion to Quash the Subpoena Duces Tecum Issued to Gary Gramlick (Staff Motion).  On May 12, 2003, Metro, filed a response.  The parties argued the Staff Motion at the prehearing conference.
  

8. By the subpoena duces tecum, Metro seeks to have Mr. Gramlick produce at hearing Commission decisions on three subjects.
  Metro argues in support of the subpoena duces tecum that it needs to know whether the decisions exist and, if they do, it needs to have access to the decisions.  Noting that parties outside the Commission cannot research prior Commission decisions by subject matter, Metro states that it has exhausted its ability to identify Commission decisions in the specified areas.  Metro believes that Staff may have an ability, unavailable to Metro, to identify Commission decisions that respond to the subpoena duces tecum.  

9. Staff objects to the subpoena duces tecum.  Staff states that the subpoena duces tecum requires Staff to do legal research for Metro’s counsel.  Staff argues that Metro could request, but has not requested, the decisions under the Colorado Open Records Act, § 24-72-203, C.R.S.  Staff states that Mr. Gramlick has no personal knowledge of Commission decisions responsive to the subpoena duces tecum.  Finally, Staff asserts that the time necessary to conduct an investigation to identify Commission decisions responsive to the subpoena duces tecum would consume a substantial amount of Mr. Gramlick’s time and disrupt his work in other areas.  

10. The ALJ is sensitive to the situation in which Metro finds itself because, like Metro’s counsel, the ALJ is unaware of any way in which a person outside the Commission can research prior Commission decisions by subject matter.  Nonetheless, the ALJ finds Staff’s arguments persuasive, particularly the argument that Metro should obtain the decisions through a Colorado Open Records Act request.  The portion of the evidentiary hearing at which Mr. Gramlick will testify has not yet been scheduled.  The ALJ finds that, if Metro makes the request within a reasonable period, there should be sufficient time for Metro to obtain the requested Commission decisions through a Colorado Open Records Act request.
  The ALJ notes Staff’s representation that Mr. Gramlick is unaware of any Commission decisions responsive to subpoena duces tecum.  The Staff Motion to quash that portion of the subpoena duces tecum issued to Mr. Gramlick which requires him to produce Commission decisions will be granted.  

11. Next, there is the question of whether applicant Superior (Docket No. 03A-050BP) can proceed in this matter without counsel.  

12. On April 2, 2003, the ALJ required Superior either to demonstrate it could proceed without counsel or to retain counsel.  See Decision No. R03-0343-I at ¶¶ I.7 and I.8.  Counsel for Superior entered his appearance on March 28, 2003.  

13. On April 17, 2003, counsel for Superior filed a Motion to Withdraw.  That Motion to Withdraw was granted on May 5, 2003.  See Decision No. R03-0459-I at ¶ I.4.  

14. On April 28, 2003, as pertinent here, Metro filed a Statement in Response to Interim Decision No. R03-0416-I (Metro Motion).  Metro states in its Motion that, based on previous interim orders issued in the consolidated proceeding, Superior may not participate in the consolidated proceeding without counsel; that Superior’s participation without counsel would be so limited that it could not meet its burden of proof; and that dismissal should be granted as a result.  Because Superior did not respond, the Metro Motion is unopposed.  Nonetheless, at this time the Metro Motion will not be granted because the remedy sought is too harsh for the circumstances as they now appear.
  

15. On several occasions in this consolidated proceeding the ALJ has addressed the issue of legal representation.  In Decision No. R03-0274-I the ALJ set out the prerequisites a closely-held entity must meet to establish its right to appear without counsel.
  In Decisions No. R03-0403-I and No. R03-0418-I the ALJ detailed the limitations on a closely-held entity which appears without counsel.
  Each of these decisions was served on Superior as well as its counsel.  

16. Superior was given the opportunity to establish that it meets the requirements of § 13-1-127, C.R.S.  See Decision No. R03-0343-I at ¶¶ I.7 and I.8.  It elected not to do so.  As a result, there is nothing in the record to establish that Superior may appear without counsel.  The ALJ finds that, because Superior has not filed the necessary verified information to support a contrary finding, Applicant must have counsel in this matter.  

17. Superior will be ordered to retain counsel.  On or before June 30, 2003, counsel for Superior will be ordered to enter her/his appearance in this proceeding.  

18. Next, there is the issue of the date by which the Commission must render its decision in this proceeding.  By letter dated May 20, 2003, filed in this consolidated proceeding and served on all parties, Applicant Admired Transportation, Inc. (Docket No. 02A-642BP-Extension), and Applicant Care-4-U Transportation, Inc. (Docket No. 03A-020BP-Extension), waived the time frames established in § 40-6-109.5, C.R.S.  As a result, the time frame for a Commission decision in this consolidated proceeding is governed by the Application filed by Superior (Docket No. 03A-050BP).  

Review of the Commission file in Docket No. 03A-050BP reveals that the Commission deemed this application complete as of March 20, 2003.  Superior did not file 

19. testimony and exhibits with its application.  Pursuant to § 40-6-109.5(2), C.R.S., and absent further order, the time provided for Commission decision expires on October 24, 2003.  Parties are on notice that, if the October date stands, the evidentiary hearing in this proceeding must be concluded by August 22, 2003.  

20. Next, the ALJ has issued a number of subpoenas in this proceeding.  Absent further order, employees of the Arapahoe County Community Services, Transportation Services office who have been subpoenaed are required to attend, and to produce subpoenaed documents at, the hearing scheduled for August 1, 2003.  The remainder of the subpoenas are continued until further order of the Commission.  

21. Finally, at the prehearing conference held on May 19, 2003, a question arose concerning whether Superior had filed a list of witnesses and copies of exhibits.  Review of Commission records reveals that Superior filed a list of witnesses and copies of exhibits on March 28, 2003.  Superior did not file a supplemental list of witnesses and copies of exhibits.  

II. ORDER  
A. It Is Ordered That:  

1. Hearing in this matter is scheduled at the time, date, and place that follow:  

DATE:

August 1, 2003  

TIME:

9:00 a.m.  

PLACE:
Public Utilities Commission  
 

1580 Logan Street, Office Level 2  
 

Denver, Colorado

2. Absent further order, employees of Arapahoe County Community Services, Transportation Services office who have been subpoenaed as witnesses in this proceeding shall appear at the hearing scheduled for August 1, 2003, and shall produce any subpoenaed documents at that time.  

3. The remainder of the subpoenas issued in this consolidated proceeding which require the attendance of witnesses and the production of documents at the hearing are continued until further order.  

4. The Motion to Quash Subpoena Duces Tecum Issued to Gary Gramlick is granted.  The subpoena requiring Mr. Gramlick’s appearance and testimony at hearing remains in full force and effect.  

5. Absent further order, the date for Commission decision in this consolidated proceeding is October 24, 2003.  

6. Superior Care & Transportation, Inc. (Docket No. 03A-050BP-Extension), must retain counsel.  

7. On or before June 30, 2003, counsel for Superior Care & Transportation, Inc., must enter her/his appearance in this proceeding.  

8. This Order is effective immediately.  
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�  Of these parties, only Superior Care & Transportation, Inc., was not represented by counsel.  


�  At the prehearing conference, some parties stated that, to the extent they seek to provide transportation for wheelchair-bound Medicaid recipients, the applicants do not (or may not) need Commission authority.  This is a legal question which interested parties should raise by motion or post-hearing statement of position.  


�  It appears that this office is the designated coordinator of, and contractor for, non-emergent transportation services provided to Medicaid recipients in the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer.  It is unclear whether the office serves this function for both ambulatory patients and wheelchair-bound patients.  


�  On May 19, 2003, Mados Systems, Inc., moved to withdraw its Application (Docket No. 02A-672BP-Extension).  The motion was granted on May 22, 2003.  See Decision No. R03-0565.  


�  See, e.g., the Metro Motions to Consolidate for list of issues about the role of the Arapahoe County Community Services, Transportation Services office as the contracting party.  Parties should present all evidence related to the role of the Arapahoe County Community Services, Transportation Services office as pertains to the applications; parties are not limited to the issues identified by Metro.  


�  At the prehearing conference Staff abandoned its objection to the subpoena insofar as it requires Mr. Gramlick’s testimony at hearing.  The only issue to be resolved is the production of documents.  


�  The areas are:  “when an intermediary, such as a broker, can be a proper contracting customer under the Commission’s contract carrier rules”; pursuant to § 40-11-105, C.R.S., the permissible level of rates a contract carrier may charge; and “when an intermediary and/or agent becomes a carrier and is required to have its own PUC authority as a PUC regulated common or contract carrier to tender trips to other PUC regulated carriers.” Subpoena duces tecum issued to Mr. Gramlick at Appendix A.  


�  In view of Staff’s knowledge that, pursuant to Staff’s suggestion, Metro may file an Open Records Act request which mirrors the subpoena duces tecum, the ALJ anticipates that Metro will encounter no difficulty in obtaining the requested Commission decisions, if they exist, should Metro make a Colorado Open Records Act request for them.  


�  Superior will be ordered to retain counsel on or before July 7, 2003.  If counsel does not enter an appearance for Superior on or before June 30, 2003, Metro may renew its motion.  


�  The controlling authorities are § 13-1-127, C.R.S., and Rule 4 Code of Colorado Regulations 723-1-21.  As evidenced by its retaining counsel, Superior apparently believed it needed counsel in this matter.  


�  These include, for example, the inability to present witnesses in support of its Application; to cross-examine witnesses; to make objections; and to make legal arguments, motions, or filings.  In short, an unrepresented closely-held entity which has not established its right to appear without legal representation is prohibited from doing any act which may be considered the practice of law.  
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