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I. STATEMENT, findings, and conclusion

1. On December 13, 2002, Morris Grays and Larry Benford, doing business as Colorado Transportation (Applicant), filed an Application for an Extension of Contract Carrier Permit Number B-9849 (Application).  This Application commenced Docket No. 02A-671BP-Extension.  

2. On December 30, 2002, the Commission gave public notice of the Application in its Notice of Applications Filed.  See Notice of Application Filed, dated December 30, 2002, at 3.  

3. On January 10, 2003, Metro Taxi, Inc. (Metro), intervened of right.  

4. On January 13, 2003, Kids Wheels, LLC, intervened of right.  

5. On February 14, 2003, by Decision No. R03-0182-I, Administrative Law Judge Fritzel granted a Motion to Consolidate filed by Metro.  That order consolidated seven dockets, including Docket No. 02A-671BP-Extension, for all purposes.  The consolidated proceeding was assigned to the undersigned Administrative Law Judge (ALJ).  

6. On February 28, 2003, Staff of the Commission (Staff) filed an Unopposed Motion for Leave to Intervene Out-of-Time.  Staff’s late-filed intervention was permitted in Decision No. R03-0270-I at ¶ I.7.  

7. On March 4, 2003, Troy Chase and Dirk Smith, MedVan, LLC, filed a late intervention.  

8. On March 4, 2003, the ALJ held a prehearing conference.  Applicant was present for, and actively participated in, the prehearing conference.  

9. On March 12, 2003, the ALJ issued a procedural order and set hearing dates in the consolidated proceedings.  See Decision No. R03-0270-I.  The decision established dates for filing preliminary lists of witnesses and copies of exhibits (i.e., March 28, 2003); for filing supplemental lists of witnesses and copies of exhibits (i.e., April 25, 2003); for propounding discovery (i.e., April 10, 2003); and for responding to discovery (i.e., April 21, 2003).  Id. at ¶ I.12.  The ALJ also extended the time for Commission decision, pursuant to § 40-6-109.5(1), C.R.S.  Id. at ¶ I.11.  

10. On March 13, 2003, the ALJ required Applicant either to demonstrate it could proceed without counsel or to retain counsel.  See Decision No. R03-0274-I at ¶¶ I.14 and I.15.  

11. On April 2, 2003, by Decision No. R03-0341-I, the ALJ granted Metro’s Second Motion to Consolidate.  Two additional dockets were consolidated with the seven dockets previously consolidated.  

12. On April 3, 2003, because Applicant has not complied with the requirements of Decision No. R03-0274-I, the ALJ found that Applicant needed to be represented by counsel in the consolidated proceeding.  See Decision No. R03-0346-I at ¶ I.4.  The decision required Applicant to retain counsel on or before April 14, 2003, and required Applicant’s counsel to enter an appearance by that date.  The time for Applicant to retain counsel and for counsel to enter an appearance was extended to April 28, 2003.  See Decision No. R03-0403-I at ¶ I.10.  Applicant did not make the filing or retain counsel, did not seek reconsideration of the decision that it do so, and did not seek an enlargement of time to retain counsel.
  

13. On April 10, 2003, Metro propounded discovery addressed to Applicant.  See Metro.’s filing of April 28, 2003, at Exhibit 2.  

14. On April 28, 2003, as pertinent here, Metro filed a Statement in Response to Interim Order No. R03-0416-I and a Motion In Limine or to Dismiss Docket No. 02A-671BP-Extension (collectively, Metro Motion).  Metro states two grounds for its Motion.  First, based on previous interim orders issued in the consolidated proceeding, Metro argues that Applicant may not participate in the consolidated proceeding without counsel, that Applicant’s participation without counsel would be so limited that it could not meet its burden of proof, and that dismissal should be granted as a result.  Second, Metro asserts that Applicant has not responded to discovery propounded by Metro and that dismissal of the Application should be granted as a result.  Applicant did not respond to the Metro Motion.  

15. On May 13, 2003, the ALJ issued an order which vacated the hearing in the consolidated proceeding and identified issues and pending motions to be discussed at a prehearing conference scheduled for May 19, 2003.  See Decision No. R03-0503-I.  As pertinent to this docket, the ALJ identified the Metro Motion as a matter to be discussed (id. at ¶¶ I.8, 9, and 11) and identified the failure of some applicants to comply with the filing requirements established in Decision No. R03-0270-I (see ¶ 14, supra) as another such matter (Decision No. R03-0503-I at ¶ I.12).  

16. The ALJ held the prehearing conference as scheduled on May 19, 2003.  Applicant did not attend the prehearing conference.  At the prehearing conference, Metro presented argument concerning the Motion.  Metro stated that, as of the date of the prehearing conference, Applicant had not responded to discovery propounded by Metro on April 10, 2003.  

17. The ALJ finds that Metro propounded discovery within the time frame established in Decision No. R03-0270-I; that Applicant had actual notice of its obligation to respond, on or before April 21, 2003, to that discovery; and that, as of May 19, 2003, Applicant had not responded to discovery propounded by Metro.  The ALJ finds that Applicant filed neither a preliminary nor a supplemental list of witnesses and copies of exhibits, as required by Decision No. R03-0270-I.  See ¶ 9, supra.  The ALJ finds that Applicant did not provide sufficient information about its witnesses (e.g., names, addresses, telephone numbers, subject matter of testimony) or exhibits for Metro to conduct its own investigation to obtain the information Metro sought through discovery.  For all practical purposes, Applicant’s failure to respond to discovery left Metro bereft of information about Applicant’s direct case in advance of hearing.  

18. Discovery allows parties to prepare for hearing, which leads to narrowing and focusing the issues for hearing.  Full disclosure in advance of hearing also provides an opportunity for parties to engage in settlement discussions.  If a party does not respond to discovery, the requesting party is disadvantaged in its trial preparation and the hearing may be prolonged needlessly.  Discovery assumes greater importance in cases, such as the instant docket, in which testimony is not prefiled.  

19. Rule 4 Code of Colorado Regulations (CCR) 723-1-77(c)(4) permits a party in a transportation proceeding to move to dismiss on the basis of a party’s failure to respond to discovery.
  Generally speaking, motions to dismiss are disfavored.  On the facts of this case, however, the ALJ finds and concludes that Applicant’s failure to respond to discovery has disadvantaged Metro and that the Metro Motion should be granted.  

20. The decision to grant the Metro Motion is also based on Applicant’s not having legal counsel and the consequences of that decision by Applicant.
  

21. On several occasions in this consolidated proceeding the ALJ has addressed the issue of legal representation.  In Decision No. R03-0274-I the ALJ set out the prerequisites a closely-held entity must meet to establish its right to appear without counsel.
  In Decisions No. R03-0403-I and No. R03-0418-I the ALJ detailed the limitations on a closely-held entity which appears without counsel.
  Each of these decisions was served on Applicant.  

22. The ALJ finds that Applicant is well aware of the consequences of its election to proceed without legal counsel in this matter.  Applicant bears the burden of proof with respect to the Application.  Given the limitations on Applicant’s participation, the ALJ finds and concludes that permitting Applicant to proceed with the Application would be useless as Applicant could not present a direct case in support of the Application.  As a result, granting the Metro Motion is appropriate under the facts of this docket.  

23. Finally, the ALJ finds that Applicant has not responded to the Metro Motion and that the Motion is unopposed.  In addition, the ALJ finds that Applicant has not participated in this proceeding since the March 4, 2003 prehearing conference and has not made the filings enumerated in Decision No. R03-0270-I (see ¶ I.9, supra).  The ALJ finds and concludes that Applicant has evidenced a lack of interest in pursuing the Application.  This lends further support to the decision to grant the Metro Motion.  

24. The ALJ concludes that, for the foregoing reasons, the Metro Motion should be granted.  The Application should be dismissed without prejudice, and Docket No. 02A-671BP-Extension should be closed.  

25. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:  

1. The Motion In Limine or to Dismiss Docket No. 02A-671BP-Extension is granted.  

2. The Application for an Extension of Contract Carrier Permit Number B-9849 filed by Morris Grays and Larry Benford, doing business as Colorado Transportation, is dismissed without prejudice.  

3. Docket No. 02A-671BP-Extension is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

 
b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  It now appears that Applicant may be a partnership.  If it is a partnership, Applicant would not be a closely-held entity subject to the provisions of § 13-1-127, C.R.S., and Rule 4 Code of Colorado Regulations 723-1-21 and would not need to be represented by counsel.  In light of the decision to dismiss the Application and Applicant’s failure to seek reconsideration of Decision No. R03-0346-I, however, this issue is moot.  


�  That same Rule prohibits the filing of a motion to compel in transportation dockets.  While Rule 4 CCR 723-1-3 provides for waiver of rules in appropriate circumstances, the ALJ finds that a waiver of Rule 4 CCR 723-1-77(c)(4) in order to permit the filing of a motion to compel response to discovery would not serve a useful purpose in this docket.  Applicant has not participated in this proceeding since its appearance at the prehearing conference on March 4, 2003.  In addition, Applicant did not file a response to the Metro Motion and has not responded to discovery even though its failure to respond was called to its attention by the Metro filing on April 28, 2003.  


�  Decision No. R03-0346-I, which requires Applicant to obtain counsel, is the law of the case.  


�  The controlling authorities are § 13-1-127, C.R.S., and Rule 4 CCR 723-1-21.  


�  These include, for example, the inability to present witnesses in support of its Application; to cross-examine witnesses; to make objections; and to make legal arguments, motions, or filings.  In short, an unrepresented closely-held entity which has not established its right to appear without legal representation is prohibited from doing any act which may be considered the practice of law.  
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