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I. STATEMENT OF THE CASE
1. On February 23, 2001, Home Builders Association of Metropolitan Denver (HBA) filed a complaint naming Public Service Company of Colorado (Public Service) as Respondent.

2. HBA alleged that Public Service violated its natural gas service lateral connection and distribution main extension policy tariffs (Tariff Sheet Nos. R30 through R43) (Hearing Exhibit No. 11), by failing to update the construction allowance.  HBA alleged that Public Service violated the tariff by failing to review and recalculate the construction allowance each year since 1996 or file a request for a waiver of the filing from the Commission.  HBA also alleged that Public Service violated the tariff by failing to file a new construction allowance within 30 days following a final decision by the Commission after its last rate case.

3. HBA requested that the Commission order reparations pursuant to § 40-6-119(1), C.R.S., for any customer who paid excessive charges for new gas extensions for the period 1996 through 2002.  HBA also requested an award of attorney’s fees and costs.

4. The complaint was heard on August 29, 2001 and September 24, 2001 by the undersigned Administrative Law Judge (ALJ).  By Recommended Decision No. R02-49 (January 15, 2002), it was found that Public Service did not comply with its tariffs by updating its construction allowance.  It was also found that HBA failed to establish pursuant to § 40-6-119(1), C.R.S., that Public Service charged an excessive or discriminatory amount for natural gas extensions due to Public Service’s failure to update its construction allowance, and therefore since HBA failed to meet its statutory burden, it was not entitled to reparations.  It was also found that the Filed Rate Doctrine and the Prohibition Against Retroactive Ratemaking prohibited Public Service from retroactively recalculating and adjusting its construction allowance.

5. HBA filed exceptions to Recommended Decision No. R02-49.  By Decision No. C02-687, mailed on June 19, 2002, the Commission granted exceptions in part and remanded the matter to the ALJ for further proceedings.  The full Commission upheld the ALJ’s finding that Public Service did not comply with its obligation to annually review and recalculate its construction allowance beginning in 1996.  In reversing other findings of the ALJ, the Commission stated in ordering paragraph no. 3 of its decision on exceptions (Decision No. C02-687) that:

We overturn the Administrative Law Judge’s Recommended Decision, Decision No. R02-49 to the extent it dismisses Home Builders Association of Metropolitan Denver’s complaint by virtue of the filed rate doctrine, the prohibition against retroactive ratemaking, that Home Builders Association failed to establish its burden of proof under § 40-6-119, C.R.S., and that the Construction Allowance of $360 approved by this Commission after Public Service Company of Colorado’s rate case in 1995 was the lawful rate after October 1, 1996.

6. The Commission remanded this matter to the undersigned ALJ in ordering paragraph no. 4 of its decision “…for a determination of reparations to be awarded taking into consideration any statute of limitation issues and to determine whether to award attorney’s fees and interest to Home Builders Association of Metropolitan Denver.”

7. On July 9, 2002, Public Service filed a Motion for Rehearing, Reargument, and Reconsideration or, in the Alternative, Request for Clarification.  By Decision No. C02-972, mailed on September 6, 2002, the Commission issued an order clarifying language in Decision No. C02-687.  The Commission stated at page 7 of the decision that:

We clarify the language of our Decision No. C02-687 to indicate that this matter is remanded to the ALJ for a determination of whether and to what extent due reparations may be awarded taking into consideration:  (1) the extent of Public Service’s obligation under its tariff; (2) whether the $360 construction allowance rate was excessive or discriminatory under § 40-6-119(1), C.R.S., for each year from October 1, 1996 to the present; (3) whether HBA satisfied its burden of proof that its method of calculating reparations is proper; (4) any statute of limitation issues; and (5) to determine whether to award attorney’s fees and interest to HBA.

8. By errata notice, Decision No. C02-972-E, mailed on September 6, 2002, the Commission added an additional matter to the list of remand issues, namely whether HBA has standing to bring the complaint.

9. A remand hearing was held on January 10, 2003.  Testimony was received from witnesses for HBA and Public Service.  Exhibit Nos. 64 through 85 were marked for identification and admitted into evidence.  Exhibit Nos. 86, 87, and 88 were not offered.  Pursuant to the provisions of § 40-6-109, C.R.S., the record and exhibits of the remand hearing are transmitted to the Commission along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW
10. Under the terms of Public Service’s natural gas service lateral connection and distribution main extension policy tariffs, Tariff Sheet Nos. R30 through R43 (Exhibit No. 11) a customer who requests new natural gas service pays Public Service up front all estimated costs of facilities required to serve the customer in excess of the construction allowance.

11. The construction allowance is a credit on a customer’s payment which represents that portion of necessary construction of Public Service at its expense.  The gas extension tariff and construction allowance attempts to allocate gas distribution plant costs between new customers and existing customers so that neither class of customer subsidizes the other.  The construction allowance represents the necessary distribution extension facilities equivalent in cost of the gross embedded investment per customer.

12. The relevant portion of Public Service’s natural gas service lateral connection and distribution main extension policy Tariff Sheet No. 34 states:

For gas service of a permanent character, the Company will install at its expense, necessary Distribution Extension facilities equivalent in cost of the gross embedded investment per customer as a Construction Allowance.  The annual volume portion of the Construction Allowance shall be the product of the Company’s estimate of the Applicant’s annual volume times the derived gross embedded investment per Dth.  The Construction Allowances are as shown on the Sheet entitled “Construction Allowance by Service Class for each of the various categories of service listed.”

The above allowances are subject to review and appropriate revision by filing of new Construction Allowances with the Commission within 30 days following a final decision in a Company rate proceeding, based on the appropriate gross distribution investment amounts included in that proceeding.  A review and recalculation of Construction Allowances will be made at least once a year, unless Company receives authorization for a waiver of recalculation.

Applicant or Applicants shall be required to pay to Company as a Construction Payment all estimated costs for gas distribution facilities necessary to serve Applicant or Applicants in excess of the Construction Allowance.  Said Construction Payment shall be refundable in part or in its entirety during a ten-year period commencing with the Extension Completion Date.  At the end of said ten-year period, any remaining Construction Payment becomes non-refundable.

13. HBA witness, Ronald J. Binz testified that if Public Service followed the updating requirement of its Tariff Sheet No. R34, the construction allowance would be higher than the $360 set in 1995.   As an example of his estimate, the residential construction allowance should have been $485 on October 21, 2001.  Exhibit No. 64, page 10.

14. Mr. Binz presented updated calculations from the original hearing of this case of what he believes the construction allowance should have been at various times from October 1, 1996 to June 1, 2002 had Public Service complied with the updating requirements of its tariff.  Mr. Binz stated that the construction allowance equals the gross embedded investment per customer.  Mr. Binz stated that he calculated the appropriate construction allowance for each year by adding the investment in the mains, and regulator stations, land and rights, structures and improvement, and service laterals.  He stated that the sum then is divided by the number of customers on the system which yields the average investment.

15. Exhibit No. 64, page 3 prepared by Mr. Binz is a graph that demonstrates Mr. Binz’s estimate, based on Public Service’s data, of what the construction allowance should have been for each year from October 1, 1996 to June 1, 2002 had Public Service updated the construction allowance on a yearly basis.

16. Since Public Service failed to comply with the requirements of its tariff, HBA contends that the construction allowance provided by Public Service of $360 was too low and its customers therefore paid excessive amounts to Public Service for gas extensions during the relevant period.  Mr. Binz prepared Exhibit No. 67, which shows the underpayment of the construction allowance for each year beginning October 1, 1996 to May 31, 2002, and his calculation of reparations due to Public Service residential and business extension customers.  The underpayment of the construction allowance by Public Service resulted in extension customers’ overpayment shown on the exhibit.  For residential extension customers, Mr. Binz estimates that Public Service’s gas extension customers for the period of October 1, 1996 to May 31, 2002 overpaid Public Service $9,789,360.  The statutory interest rate added to the above total equals $10,866,002 in reparations to residential gas extension customers.  Mr. Binz estimates that for business gas extension customers, reparations are due in the amount of $2,721,085 for the period, including interest.  HBA claims total reparations due is $13,587,087.

17. HBA witness, Steve Wilson, Vice President of Community Development for Melody Homes served as Director of Governmental and Technical Affairs in 1990 and 1991 for HBA.  In this position, Mr. Wilson was involved in political and regulatory matters.  Mr. Wilson had occasion to become involved with Public Service relating to utility matters of concern to the home builders.  A standing committee of the Regulated Utilities Committee that interacted with local governments and utilities including Public Service met frequently with utilities concerning matters of mutual concern.  Public Service, a member of HBA informed HBA that it intended to use the Regulatory Utilities Committee meetings as a forum for discussion of utility issues.  See Exhibit No. 74, paragraph no. 3.  Mr. Wilson stated that HBA relied on Public Service to bring issues of interest to HBA’s attention.  Contrary to the apparent willingness of Public Service to keep HBA informed of utility issues of mutual concern, including changes in the construction allowance tariff, HBA believes that Public Service failed to keep HBA informed of important utility issues, including the obligations of Public Service under the tariff.  Mr. Wilson stated that HBA did not have knowledge of Public Service’s non-compliance with its tariff obligation to review and recalculate the construction allowance until HBA first became aware of its non-compliance in Public Service’s 2000 rate case.

18. Public Service witness, Ted Neimi believes that HBA’s method of determining reparations by using a gross embedded investment per customer is flawed.  The method creates a mismatch between the cost adjustment and the embedded cost of facilities reflected in base rates.

19. Mr. Niemi believes that the embedded cost methodology in the tariffs needs to be adjusted to account for Public Service’s pre-built system.  Mr. Niemi proposed a change in the methodology in his testimony before the Commission in Docket No. 01S-404G.  In that case, Mr. Niemi recommended a 22 percent adjustment factor, reducing by 22 percent the average embedded cost reflected in Public Service’s rate case in Docket No. 99S-609G.  This reduction factor is used to adjust the construction allowance to recognize Public Service’s pre-built plant associated with extensions for which Public Service received no compensation.

20. Mr. Niemi reiterated at the remand hearing the interpretation of Public Service of its Tariff Sheet No. 34 review and recalculation language.  Public Service interprets this language to require a review of the Commission’s orders handed down through the year to determine if a general rate schedule or general rate proceeding has occurred in order to determine whether an adjustment to the construction allowance is needed.  The tariff sheet provides a waiver procedure that can be filed by Public Service if it believes an adjustment is unnecessary.

21. Jeffrey Sedillos, Director of Gas Asset Management at Public Service testified that although the number of construction allowances is generally equal to the number of meter sets, the number of construction allowances is not exactly equal to the number of meter sets since a lateral can serve multiple meters such as in the case of condominiums, town houses, and other structures that may have multiple meters for each service lateral.   Public Service believes HBA’s estimate for reparations is flawed since this factor was not taken into consideration in estimating  reparations, thus leading HBA to “grossly overstate the amount of reparations that could possibly be due to the Home Builders Association” (page 163 of the hearing transcript, 1/10/2003, testimony of Jeffrey Sedillos).  Mr. Sedillos believes that HBA over estimates the total reparations by 35 to 40 percent.  

III. FINDINGS, CONCLUSIONS, AND DISCUSSION ON THE SIX ISSUES REMANDED BY THE COMMISSION IN DECISION NO. C02-972 AS MODIFIED BY C02-972-E
22. In response to the Commission’s remand order concerning a determination of whether and to what extent reparations may be awarded taken into consideration six elements listed in the Commission’s orders, the following is found and concluded:

A. HBA has Standing to Bring this Complaint Before the Commission.

23. This issue was addressed and decided by the ALJ in Interim Order No. R02-1193-I, mailed on October 23, 2002.  On September 30, 2002, Public Service filed a Motion to Dismiss the Complaint on Standing Grounds.  In its motion, Public Service argued that HBA does not have standing to seek reparations for its member home builders.  Public Service contended that under the terms of § 40-6-119(1), C.R.S., the Commission can only award reparations to parties that were directly charged excessive rates.  Public Service believes that the statute does not permit the Commission to award reparations to third party representatives of the parties actually harmed.  

24. It was found in the Interim Decision that HBA has standing to bring and maintain the complaint pursuant to the provisions of § 40-6-108, C.R.S., and to seek reparations pursuant to the provisions of § 40-6-119(1), C.R.S.

25. The basis for the finding that HBA has standing to bring the instant complaint was based on a reading of public utility statutes and case law.  Section 40-6-119(1), C.R.S., provides for reparations:

(1)
When complaint has been made to the Commission concerning any rate, fare, toll, rental, or charge for any product or commodity furnished or service performed by any public utility and the Commission has found, after investigation, that the public utility has charged an excessive or discriminatory amount for such product, commodity, or service, the Commission may order that the public utility make due reparations to the complainant therefore with interest from the date of collection, provided no discrimination result from such reparation.

A reading of the above statute does not lead to the conclusion urged by Public Service that only reparations can be made to a complainant who was directly injured by the actions of a utility.

26. It was found that § 40-6-119(1), C.R.S., should not be read as narrowly as Public Service was urging, particularly in view of other provisions of the Public Utilities Law.  Section 40-6-108(1)(a), C.R.S., grants standing to file complaints to entities other than those directly affected.

(1)(a)
Complaint may be made by the Commission on its own motion or by any corporation, person, chamber of commerce, or board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or manufacturing association, or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the Commission …

(d)
The Commission is not require to dismiss any complaint because of the absence of direct damage to the complainant.

27. Section 40-3-102, C.R.S., grants to the Commission broad power to regulate and correct abuses of jurisdictional public utilities:

The power and authority is hereby vested in the Public Utilities Commission of the State of Colorado and it has hereby made its duty to adopt all necessary rates, charges, and regulations to govern and regulate all rates, charges, and tariffs of every public utility of this state to correct abuses; to prevent unjust discriminations and extortions in the rates, charges, and tariffs of such public utilities of this state; to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designated in Articles 1 to 7 of this title or in addition thereto which are necessary or convenient to the exercise of such power, and to enforce the same by the penalties provided in said articles through proper courts having jurisdiction; except that nothing in this article shall apply to municipal and natural gas or electric utilities for which an exception is provided in the Constitution of the State of Colorado, within the authorized service area of each municipal utility except as specifically provided in § 40-3.5-102.

28. By reading the above statutes together, the plain wording leads to the conclusion that HBA has standing to maintain the complaint.

29. In the case of Peoples Natural Gas Division of Northern Natural Gas Company v. Public Utilities Commission, 698 P.2d 255 (Colo. 1985), the Colorado Supreme Court recognized that the Commission is authorized to award reparations pursuant to § 40-6-119(1), C.R.S., concerning tariff violations brought either by the Commission itself pursuant to a show cause proceeding or by other parties recognized in § 40-6-108(1)(a), C.R.S.

B. The Extent of Public Service’s Obligation Under its Tariff.

30. Public Service’s Natural Gas Service Lateral Connection and Distribution Main Extension Policy, Tariff Sheet No. R34 states:

For gas service of a permanent character, the Company will install at its expense, necessary Distribution Extension facilities equivalent in cost of the gross embedded investment per customer as a Construction Allowance.  The annual volume portion of the Construction Allowance shall be the product of the Company’s estimate of the Applicant’s annual volume times the derived gross embedded investment per Dth.  The Construction Allowances are shown on the Sheet entitled Construction Allowance by Service Class for each of the various categories of service listed.”

The above allowances are subject to review and appropriate revision by filing of new Construction Allowances with the Commission within 30 days following a final decision in a Company rate proceeding, based on the appropriate gross distribution investment amounts included in that proceeding.  A review and recalculation of Construction Allowances will be made at least once a year, unless the company receives authorization for a waiver of recalculation.

31. The above quoted tariff clearly states that the construction allowance is subject to review by the Commission and requires Public Service to file a new construction allowance within 30 days after a final Commission decision in Public Service’s rate case.  It is equally clear that Public Service is obligated to review and recalculate the construction allowance at least once a year unless the company applies for and receives a waiver from the Commission.

32. Based upon the plain language of the tariff, it is found and concluded that Public Service was required under the provisions of its tariff to file a new construction allowance, equal to the gross embedded investment per customer with the Commission within 30 days of a final decision in its last rate case.  It is also found and concluded that Public Service was required to yearly review and recalculate its construction allowance unless it applied for, and received a waiver of the requirement from the Commission.

C. The $360 Construction Allowance was Not Excessive or Discriminatory Under § 40-6-119(1), C.R.S., for Each Year From October 1, 1996 to the Present.

33. HBA contends that because Public Service failed to comply with Sheet No. R34, the $360 construction allowance was too low from October 1, 1996 to June 1, 2002, thereby resulting in excessive charges to gas extension customers of Public Service.  Under the provisions of § 40-6-119(1), C.R.S., HBA argues Public Service should make reparations to the gas extension customers for the excessive charges.

34. HBA witness, Ronald Binz testified that based on his calculations, the construction allowance should have been higher than $360 for each year from October 1, 1996 to June 1, 2002 (Hearing Exhibit No. 64).

35. The construction allowance of $360 was provided by Public Service for the years after 1995 until the change to $415, approved by the Commission on June 1, 2002.  HBA contends the construction allowance for each year from October 1, 1996 to June 2002 did not equal the gross embedded investment per customer as stated in the tariff.

36. Section 40-6-119(1), C.R.S., provides:

When complaint has been made to the commission concerning any rate, fare, toll, rental, or charge for any product or commodity furnished or service performed by any public utility and the commission has found, after investigation, that the public utility has charged an excessive or discriminatory amount for such product, commodity, or service, the commission may order that the public utility make due reparation to the complainant therefore, with interest from the date of collection, provided no discrimination will result from such reparation.

37. Based upon a review of all of the evidence of record in the original hearing and in the remand hearing, it is found that HBA failed to establish that the $360 construction allowance for each year from October 1, 1996 to the June 1, 2002 was excessive or discriminatory under the provisions of § 40-6-119(1), C.R.S.

38. There is no evidence that Public Service provided a construction allowance not approved by the Commission or discriminated in any way.  It is unknown what the Commission would have approved for an updated construction allowance had Public Service filed yearly updates, or a waiver, or filed within 30 days after a rate case.  To now make a determination what the proper construction allowance for each year should have been is speculative, and certainly not a basis upon which to determine reparations.

D. HBA did not Satisfy Its Burden of Proof to Establish its Method of Calculating Reparations is Proper.

39. To develop the methodology for computing what it argues are reasonable construction allowances, HBA uses, as its point departure, the $360 construction allowance, which is based upon the results of the Phase II rate case, Docket No. 95I-394G, most specifically, the cost allocation study.  The test year used in this case was the 12 months ending September 30, 1992.  HBA proposes that this construction allowance adjustment of $360 be applied to the period October 1, 1995, through September 30, 1996; consequently, it is requesting no reparations during that period.

40. Beginning with October 1, 1996, however, HBA believes that the construction allowance should no longer remain at $360.  Since Public Service was obligated either to file annually for amending its construction allowance or to ask for a waiver from doing so, HBA argues that Public Service should have initiated this process no later than October 1, 1996.  HBA calculates that the new construction allowance should be $370 and should be in effect from October 1, 1996 through September 30, 1997.  To arrive at this number, HBA employs the following methodology:

1.
Since HBA is attempting to develop a construction allowance to be applied to the time period October 1, 1996, through September 30, 1997, rather than the previous 12 months during which the $360 construction allowance was in effect, and since the $360 construction allowance was based upon a test year ending September 30, 1992, HBA moves the test year forward 12 months as well so that it ends on September 30, 1993.

2.
It applies the same allocators as were determined in Docket No. 95I-394G because no new cost allocation study exists.

3.
It uses end-of-test-year plant accounts and customer counts.  For each customer class, it adds all relevant plant accounts (see Item No. 4 below) to arrive at gross embedded investment and then divides by the customer count to arrive at the construction allowance for that class.  For the residential class, this calculation provides a straightforward estimate of the construction allowance.  For the small commercial and industrial class, on the other hand, this calculation simply results in an estimate of the average construction allowance since different customers in this class would receive different construction allowances depending upon their usage.

4.
It includes 100 percent of the relevant main and service lateral plant accounts but only 71.56 percent of the regulator stations plant account and 81.33 percent of the land and rights and structures and improvements plant accounts to take into consideration the fact that some percentage of these latter accounts are allocated to transportation customers.  In this docket HBA is only concerned with the residential and the small commercial and industrial distribution customers.

41. HBA relies upon the same methodology to generate the next three values for the construction allowance, moving the test year forward 12 months every time it moves forward to calculate the construction allowance for the next 12-month period.  The results for the entire period from October 1, 1995 through August 20, 2000,
 appear in the table below:

	Applicable Period
	Test Year 
(12 months ending)
	Residential 
CA ($)
	Small Commercial and Industrial CA ($)


	10/1/95-9/30/96
	9/30/92
	360
	1631

	10/1/96-9/30/97
	9/30/93
	370
	1695

	10/1/97-9/30/98
	9/30/94
	381
	1767

	10/1/98-9/30/99
	9/30/95
	394
	1838

	10/1/99-8/20/00
	9/30/96
	397
	1849


42. In 1999, Public Service filed a Phase II rate case, Docket No. 99S-609G, in which it used a test year ending June 30, 1998.  As a result of this rate case, the Commission adopted a new cost allocation methodology and set new rates.  These new rates went into effect on August 21, 2000.  HBA applies the new cost allocation methodology to its computation of the remaining construction allowance numbers to get the following:

	Applicable Period
	       Test Year
(12 months ending)
	Residential
     CA($)
	Small Commercial

   And Industrial

           CA($)


	8/21/00-8/20/01
	        6/30/98
	     467
	           1740

	8/21/01-5/31/02

	        6/30/99
	    485
	           1789


43. As indicated in the above table, HBA continues its approach of moving the test period forward 12 months when the applicable period in question is advanced by a similar amount.  The change in cost allocation methodology results in a shift in cost assignment from the small commercial and industrial to the residential class, thereby causing HBA’s proposed residential construction allowance to increase substantially from $397 to $467 at the conclusion of the rate case, while its small commercial and industrial average construction allowance declines from $1,849 to $1,740 at the same time.

44. While the approach taken by HBA witness Binz to estimate the yearly construction allowance and resulting reparations appears to be reasonable and conservative, it is necessarily based on an assumption that had Public Service complied with its tariff by filing adjustments with the Commission pursuant to its tariff, the Commission would have approved the adjusted construction allowance.

45. It cannot be known with reasonable certainty that the construction allowance calculations of Mr. Binz would have been the proper construction allowance for the years 1996 to 2002.  The method used by HBA to calculate construction allowances and reparations was unconvincing after the original hearing on the merits and remains unconvincing after the remand hearing.  Nothing new was added that would compel a different result from the original recommended decision rejecting reparations.  The method rests on the assumption that the Commission would have approved a Public Service filing to change the construction allowance.  Reparations should not be based upon speculation.  Rather it should be based on concrete dollar amounts that can be ascertained with a reasonable degree of certainty.  HBA failed to meet its burden of proof pursuant to § 40-6-119(1), C.R.S., that Public Service charged an excessive or discriminatory amount.

E. Statute of Limitations

46. Public Service contends that the two-year statute of limitations contained in § 40-16-119(2), C.R.S., requires that any award of reparations must be limited to charges accrued after February 23, 1999 or two years prior to the filing of the instant complaint.

47. Section 40-6-119(2), C.R.S., states in pertinent part:

… All complaints concerning excessive or discriminatory charges shall be filed with the commission within two years from the time the cause of action accrues…

48. Public Service states that gas extension payments are due when a customer executes an extension agreement with Public Service.  Section 13-80-108(4), C.R.S., states:

A cause of action for debt, obligation, money owed, or performance shall be considered to accrue on the date such debt, obligation, money owed, or performance becomes due.

HBA filed its complaint on February 23, 2001.

49. HBA contends that its claims are not barred by the statute of limitations.  HBA argues that the assertion by Public Service that the claims are barred by the statute of limitations prior to February 23, 1999 is unavailing.  HBA contends that because of Public Service’s violation of its tariff obligation, the statute of limitations is equitably tolled.

50. HBA states that the tariff has the force and effect of a statute, citing the case of Dyke Water Company v. California Public Utilities Commission, 363 P.2d 326, 337 (Cal) cert. denied, 368 U.S. 939 (1961).  HBA contends that it first learned of the tariff violation during discovery in Docket No. 00S-422G, the Public Service rate case.  HBA states that a cause of action accrues on the date both the injury and its cause are known or should have been known by the exercise of reasonable diligence, citing § 13-80-108, C.R.S.  HBA argues thusly that the statute of limitations did not begin to run until HBA had knowledge of the violation using due diligence to discover the violation.

51. The position of Public Service concerning the operation and effect of the two-year statute of limitations contained in § 40-6-119(2), C.R.S., is persuasive.  The statute clearly states that all complaints brought under § 40-6-119, C.R.S., for reparations shall be filed within two years from the time the action accrues.  The testimony of HBA’s witnesses at the original and remand hearings that HBA did not learn of the failure of Public Service to review and recalculate its construction allowance or file for a waiver until fairly recently is not convincing.  The evidence of record demonstrates that HBA is an organization that devotes considerable resources to tracking governmental and regulatory matters that affect its members.  The record shows that HBA had a considerable interest in the construction allowance of Public Service.  Members of HBA regularly met with Public Service to discuss matters of mutual concern.

52. The construction allowance tariff was published and accessible to the public at the Commission.  With reasonable diligence, HBA could have determined that Public Service had an obligation to review and recalculate its construction allowance and/or file for a waiver, and that the $360 allowance remained constant for a considerable period of time.  HBA’s claim that it lacked actual notice of the violation, or could not with the exercise of reasonable diligence discover the tariff violation of Public Service is not credible.

53. HBA’s argument that the two-year statute of limitation is equitably tolled due to the tariff violation of Public Service is without merit.  The Colorado Supreme Court in Dean Witter Reynolds, Inc., et al. v. Hartman, 911 P.2d 1094 (Colo. 1996) states that “…an equitable tolling of a statute of limitations is limited to situations in which either the defendant has wrongly impeded the plaintiff’s ability to bring the claim or truly extraordinary circumstances prevented the plaintiff from filing his or her claim despite diligent efforts.  At page 1099.

54. It is therefore concluded that any reparations should be limited to charges accrued after February 23, 1999 or two years prior to the filing of the complaint.

F. Attorney’s Fees

55. The Commission has the power to award attorney’s fees pursuant to Article XXV of the Colorado Constitution.  Mountain States Telephone and Telegraph Company v. Public Utilities Commission, 576 P.2d 544 (Colo. 1978).  The Commission has developed guidelines for the award of attorney’s fees .

(1)
The representation of the [requesting party] and the expenses incurred relate to general consumer interests and not to a specific rate or preferential treatment of a particular class of ratepayer.

(2)
The testimony, evidence, and exhibits introduced in this proceeding by the [requesting party] have or will materially assist the Commission in fulfilling its statutory duty to determine the just and reasonable rates…

(3) The fees and costs incurred … for which reimbursement is sought are reasonable charges for the services rendered on behalf of general consumer interests.  

Mountain States Telephone and Telegraph Company v. Public Utilities Commission et al., 576 P.2d 544 (1978 at 548); Durango West Metropolitan District No. 1 v. Lake Durango Water Company, Inc. (November 14, 2000) Commission Decision No. C00-1265 at 35.

56. The request of HBA for attorney’s fees fails under the first standard of the Commission guidelines since the representation of HBA and expenses incurred do not relate to the general consumer’s interest but rather to a specific rate and class of customers, the gas extension customers that consist mainly of HBA’s member home builders.

57. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The complaint of Home Builders Association of Metropolitan Denver v. Public Service Company of Colorado, Docket No. 01F-071G is dismissed.

2. The request of Home Builders Association of Metropolitan Denver for attorney’s fees, costs, and interest is denied.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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Bruce N. Smith
Director
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� The last applicable period is shortened to October 1, 1999, through August 20, 2000, because, as result of a second Phase II rate case, Docket No. 99S-609G, HBA adjusts its CA methodology as described below, and implements the results beginning August 21, 2000.


� As noted above, these dollar amounts represent average CAs.


� These numbers again simply reflect average CAs.


� This applicable period ends prematurely on May 31, 2002, because, on June 1, 2002, new CAs were implemented by Public Service as a result of Decision No. C02-417 in Docket Nos. 01S-365G and 01S-404G.  From that point forward Public Service was again granting CAs specifically endorsed by the Commission. 
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