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I. STATEMENT

1. On March 6, 2003, Atmos Energy Corporation (Atmos Energy, the utility, or the company),
 the Colorado Office of Consumer Counsel (OCC), and the Staff of the Commission (Staff) filed a Joint Motion to Approve Stipulation and Agreement in Resolution of Phase II Proceeding and Request for Waiver of Response Time and a proposed settlement agreement in Docket No. 02S-411G.  The Stipulation and Agreement in Resolution of Phase II Proceeding (Phase II Stipulation) accompanied this motion.  

2. On March 6, 2003, Atmos Energy, OCC, Staff, Select Natural Gas L.L.C., the Southeast Colorado Irrigation Association (SCIA), Mr. Ronald Drosselmeyer, and Amarillo Natural Gas, Inc. (Amarillo), filed a Joint Motion to Approve Stipulation and Agreement in Resolution of Transportation Tariff Proceeding and Request for Waiver of Response Time and a proposed settlement agreement in Docket No. 02S-442G.  The Stipulation and Agreement (Transmission Stipulation) accompanied this motion.  

3. If approved by the Commission, the signatories
 represent that the Stipulations and Agreements (Stipulations) attached to the Motions will resolve all issues in these consolidated proceedings.  The signatories request that the Commission approve the Stipulations without modification.  

4. The undersigned Administrative Law Judge (ALJ) determined that an evidentiary hearing on the two stipulations was necessary.  Absent such a hearing, the record supporting the Stipulations was insufficient, at best.  

5. The Commission needs an evidentiary record to understand the issues presented, to understand the changes made between the tariffs filed with the Advice Letters and the tariffs filed with the Stipulations, and to understand the bases for the changes.  Most importantly, the Commission must have an evidentiary record upon which to determine whether the proffered tariffs are just, reasonable, and not unduly discriminatory (see, e.g., §§ 40-3-101 and 40-3-111, C.R.S.) and whether approving the Stipulations is in the public interest.  To obtain this information from each signatory and to compile the evidentiary record, the ALJ ordered a hearing on the Stipulations and set out questions and areas for the signatories to address during the hearing.  See Decisions No. R03-0258-I and No. R03-0356-I.  

6. The ALJ held the evidentiary proceeding as scheduled on March 14, 2003 and April 10, 2003.  The ALJ heard extensive testimony in support of each Stipulation.  One representative of each signatory testified in support of the Stipulation or Stipulations signed by the party.  Hearing Exhibits 1 through 4 were marked, offered, and admitted into evidence.
  Late-filed Hearing Exhibit 5 is admitted into evidence, as discussed during the evidentiary hearing.  At the conclusion of the evidentiary hearing, the ALJ took the matter under advisement.  

7. Having now considered the testimony and the Stipulations, the ALJ concludes that, for the reasons discussed below, she will reject the Stipulations.  In view of this decision, it is necessary to establish a new procedural schedule, including hearing dates.  For that purpose, the ALJ will set a prehearing conference to be held on May 9, 2003.  

8. To the extent that a provision in either Stipulation is not addressed in this Order, the evidence establishes, and the ALJ finds, that the provision is just, reasonable, and not unduly discriminatory.  For the Stipulation provisions not discussed in this Order, the signatories satisfactorily addressed the issues and concerns articulated in Decisions No. R03-0258-I and No. R03-0356-I.  The ALJ finds that approval of such provisions would be in the public interest if the remaining provisions of the Stipulations were approved.  

9. The Stipulation provisions discussed below fall into one of two categories:  (1) provisions which were modified or explained during the evidentiary hearing such that the explanation or modification needs to be included in this Order and, as noted, must be in the relevant Stipulation; or (2) provisions which are unacceptable as presented and, therefore, must be revised substantially before the Stipulations are acceptable.  

10. The Transmission Stipulation provides that all transportation customers of Atmos Energy must use one of two forms of electronic metering:  either Electronic Flow Metering (EFM) or Automated Meter Reading (AMR).
  Each meter of a transportation customer must have electronic metering.  Each transportation customer must make an election as to the type of electronic metering it will use and must inform Atmos Energy of that choice by May 1, 2003.  See Transmission Stipulation (Hearing Exhibit 2) at ¶ 12.  During the hearing, Atmos Energy proposed -- and the other signatories agreed -- to change that election date from May 1, 2003 to June 1, 2003.  This change is acceptable and must be reflected in the appropriate Stipulation and Stipulation exhibits.  

11. EFM records usage on at least a daily basis and, assuming the requisite means are available, transmits the recorded usage data directly to Atmos Energy.  The company plans to collect the recorded data daily and to post the data on its website on a daily basis (either the day it receives the data or the next day).  Thus, EFM will permit both Atmos Energy and the EFM transmission customer to see that customer’s daily usage and will allow the EFM customer to make gas nomination changes as necessary to protect against gas purchase imbalances.  EFM is expensive, is sophisticated, and provides daily information to the transportation customer using it.  

12. An AMR device, as contemplated in the Stipulations, also records daily natural gas usage at the meter to which it is attached.  The AMR device collects the daily usage information, but the device does not transmit the data to Atmos Energy.  Rather, the company plans to collect the daily usage data from each AMR device once a month when it conducts its regularly-scheduled meter readings.  When the data are collected, Atmos Energy will post the data to its website, but the data will be up to one month old when posted.  A transportation customer electing to use an AMR device will not have access to “real-time” daily information, and so cannot adjust its nominations to address gas purchase imbalances on a daily basis, unless that customer uses a hand-held device to read the collected usage data stored by the AMR device.  

13. At the hearing Atmos Energy witness Christian testified that the company will purchase and will train its personnel in the use of the hand-held device.  He stated that, if arrangements are made on an individual basis, Atmos Energy will work with its customers and will train them in the use of the hand-held devices.  Customers must purchase the hand-held devices, however.  Atmos Energy’s clarification
 of this aspect of the Transmission Stipulation is acceptable.  

14. In his testimony in support of the Stipulations, Atmos Energy witness Christian clarified three other provisions of the Transmission Stipulation.  

15. First, EFM users must have specified telecommunications capabilities at each meter.  See Transmission Stipulation (Hearing Exhibit 2) at Exhibit 1, 1st Revised Sheet No. R35 and Original Sheet No. R36.  Mr. Christian testified that, upon request and on either an end-user-specific or meter-specific basis, Atmos Energy will work with an EFM transportation customer to accommodate that customer if a required telecommunications line is not available on the November 1, 2003, commencement date for using electronic metering.  This is reasonable and acceptable.  

16. Second, transmission customers must make the election to use either EFM or AMR devices by June 1, 2003.  See discussion supra.  Mr. Christian testified that, upon request and on an end-user-specific basis, to the extent it is able to do so, Atmos Energy would accommodate requests to change from EFM to AMR (or vice versa).  This is reasonable and acceptable.  

17. Third, the tariff requires transmission customers to pay for the required electronic metering facilities in full and upfront.  See Transmission Stipulation (Hearing Exhibit 2) at Exhibit 1, 1st Revised Sheet No. R35.  There is a provision which allows for other payment arrangements to be made.  See id.  Mr. Christian testified that, on a case-by-case basis and upon request, the company will work with a transmission customer to overcome any capital outlay constraints the customer may have.  The company indicated a willingness to have payment arrangements (worked out on an individual customer basis) of 6 to 12 months.  This is reasonable and acceptable.    

18. The Transportation Stipulation and accompanying tariffs provide that Atmos Energy owns the electronic metering equipment and infrastructure.
  See Transportation Stipulation (Hearing Exhibit 2) at Exhibit 1, 1st Revised Sheet No. R35.  As discussed supra, the transportation customers pay for the equipment and infrastructure, however.  The ALJ finds that the electronic metering equipment and infrastructure paid for by the transportation customers are customer-contributed capital and cannot be included in Atmos Energy’s rate base.  The Stipulations are silent on this point.  The Stipulations must be amended to state clearly and explicitly that, as customer-contributed capital, the electronic metering equipment and infrastructure are not part of the utility’s rate base.  

19. The Phase II Stipulation provides that the company’s current Gas Cost Adjustment (GCA) rates are part of that Stipulation.  See Phase II Stipulation (Hearing Exhibit 3) at ¶ 20.  At the hearing, Atmos Energy offered Hearing Exhibit 4 as its current GCA rates.  Subsequently, however, different GCA rates went into effect.  Atmos Energy requested, with the agreement of the other signatories, that Hearing Exhibit 5, which contains the Atmos Energy GCA rates now in effect, be used to implement that provision of the Phase II Stipulation.  As Hearing Exhibit 5 contains the current rates, that Exhibit should be used.  

20. During the hearing, Atmos Energy witness Christian clarified the meaning of ¶ 13 of the Phase II Stipulation.  At present, in relevant part, that paragraph states:  “The Company has completed this analysis, and the Parties agree that the revised per customer allowance for residential and commercial customers and the revised per Mcf construction allowance amount for Irrigation, Small Interruptible, Large Interruptible, and Transportation Service set forth on Sheet No. R25 of Exhibit No. 2 [to the Stipulation] are appropriately implemented by the Company.”  Phase II Stipulation (Hearing Exhibit 3) at 7-8 (emphasis supplied).  In his testimony, Mr. Christian addressed the emphasized language, making it clear that the signatories intended this to mean only that the revised allowances could be implemented (i.e., that the calculations underlying the allowances are correct).  The signatories did not mean to state or to imply either that Atmos Energy has implemented these revisions or that Atmos Energy has implemented these revisions appropriately.  No signatory objected to Atmos Energy’s clarification.  The clarification is reasonable and acceptable.  The language of ¶ 13 of the Phase II Stipulation must be amended to conform with the company’s clarification.  

21. The foregoing matters would not constitute sufficient reason to reject the Stipulations.
  There are two matters, however, which (singly and collectively) warrant rejection of the Stipulations:  (a) the requirement that transportation customers individually pay for the maintenance expenses of the electronic metering devices; and (b) the Transportation Gas Cost Adjustment formula.  The ALJ finds that these provisions are neither just nor reasonable.  

22. In certain respects (and these two areas fall within this category), it is impossible to separate the two Stipulations.  If a current transportation customer elects to remain a transportation customer, that customer is subject to the tariff provisions appended as Exhibit 1 to the Transportation Stipulation (Hearing Exhibit 2) and to the tariff provisions appended as Exhibit 2 and (if an AMR transportation customer) Exhibit 3 to the Phase II Stipulation (Hearing Exhibit 3).  Thus, rejection of either Stipulation must result in rejection of both Stipulations due to their inextricably intertwined substance.  

23. The Transportation Stipulation and accompanying tariffs provide that Atmos Energy owns the electronic metering equipment and infrastructure.  See Transportation Stipulation (Hearing Exhibit 2) at Exhibit 1, 1st Revised Sheet No. R35.  Nonetheless, the tariffs also provide that a transportation customer assumes individual responsibility for the ongoing maintenance of the electronic metering equipment used by that customer.  Id.  Based on the information presented during the hearing on the Stipulations, the ALJ finds that this requirement is unjust and is unreasonable.  The provision will be rejected.  

24. In the normal course, maintenance of company-owned facilities is the responsibility of the utility.  This is reasonable as the utility has the expertise to perform the maintenance and can set the standards which the maintenance must meet.  In the case of a rate-regulated utility, such as Atmos Energy, maintenance expenses are recovered through tariffed rates.  As Atmos Energy witness Christian testified, it is departure from the company’s normal operations to make the individual customer directly responsible for maintenance of utility-owned facilities.  

25. At the hearing Mr. Christian narrowed somewhat the reach of the tariff language.  He testified that the company would charge its transportation customer only for replacement of, or for the cost of replacement parts for, the electronic metering equipment.  He also testified that the company would not charge the specific transportation customer if a repair could be done without replacement of parts.  The company would charge the specific transportation customer for the company’s expenses if the repair required new parts.  While this information was helpful (if somewhat inconsistent), it does not address the central question of the appropriateness of the individual customer’s being responsible for maintenance of utility-owned facilities.  

26. In support of this requirement Atmos Energy witness Christian and Staff witness Kwan testified that the company has no information concerning the cost of this maintenance because the requirement for electronic metering is new.  As a result, there was nothing in the revenue requirement, and thus nothing in the tariffed rates, to recover these maintenance-related costs.  This rationale is unpersuasive. 

27. The provision simply shifts the risk of uncertainty of the cost associated with maintaining the electronic metering equipment from the company to the individual transportation customer.  Usually, a regulated utility is responsible for maintenance of its facilities and equipment because, at least in part, it can spread the uncertainty-related risk across all customers (in this case, all transportation customers) while an individual customer cannot do so.  The signatories have not explained how the risk in this case differs from other such risks faced by the utility whenever it places new facilities in operation or undertakes new processes.  As with anything else, if the maintenance cost warrants, the company can file for rate relief.  

28. In addition, if the transportation customer pays the maintenance charges, that customer-paid maintenance cannot be included in Atmos Energy’s books used to determine its revenue requirement.  There must be separate accounting treatment.  This seems unduly cumbersome and certainly has the potential to complicate oversight of the utility with no appreciable benefit.  The record is not clear that the signatories took this accounting treatment issue into consideration.  

29. Finally, requiring maintenance costs to be paid by the transportation customer presents practical problems, none of which the signatories satisfactorily addressed.  For example, if the transportation customer agrees to pay some, but not all, of the maintenance bill, what is the company’s recourse?  If the transportation customer disagrees with the company about the need for the maintenance, what action does the company take?  Are there processes in place to resolve these, and similar, disputes?  

30. In sum, the provision concerning the transportation customer’s paying for maintenance of the electronic metering equipment will not be approved.  

31. In the Transmission Stipulation and in their testimony, the signatories agreed that transportation customers should pay a portion of the non-base load upstream pipeline capacity reservation charge that is currently borne entirely by captive sales customers.  When the daily nominations of transportation customers who choose to use the AMR devices (AMR transportation customers) do not match their daily consumption, the imbalance volumes require use of this service.  Based on the evidence presented, the ALJ finds that AMR transportation customers use this capacity and should pay for a portion of it.  

32. The Stipulations attempt to remedy this inequitable subsidization of AMR transportation customers by sales customers through the application of a Transportation Gas Cost Adjustment factor (TGCA factor or factor).  Application of the factor would result in AMR transportation customers paying an amount to offset the non-base load upstream pipeline capacity reservation costs through the GCA.  This TGCA factor is proposed to be in effect on November 1, 2003.  See the Phase II Stipulation (Hearing Exhibit 3) at Exhibit 3, 51st Revised Sheet No. 8.  

33. At the hearing, the signatories argued that the formula provides an explicit calculation of the implicit effect that is a part of costs borne by sales customers.  This argument generally focused on the fact that the utility must hold sufficient capacity to serve all captive sales customers, even though individual customers have different usage patterns and may impose different requirements on the system at different times.  On this basis, the formula appears to be designed to charge AMR transportation customers in a manner that is consistent with the implicit costs to sales customers.  That is, the formula charges AMR transportation customers for a portion of the annual non-base upstream capacity reservation charges, even though that maximum level of usage occurred on only one day of the year.  The formula calculates the AMR transportation customers’ capacity charge as a per-unit charge.  

34. AMR transportation customers are not bound by Operational Flow Order conditions.  Thus, the utility must maintain adequate capacity to serve them; and it is reasonable to require the AMR transportation customers to pay for their fair share of the capacity.  

35. OCC witness Schechter stated that the purpose of the TGCA is to have AMR transportation customers pay the appropriate amount or make an appropriate payment to sales customers for the use that AMR transportation customers make of services for which sales customers have paid.  The ALJ agrees with the OCC that a reasonable TGCA formula would result in AMR transportation customers paying their fair share for capacity.  The ALJ finds, however, that the formula contained in the Phase II Stipulation would not recover an equitable amount of the capacity costs, as discussed below.  

36. First, The TGCA factor bases the cost recovery on “the highest ratio of the daily imbalance volume percentage of any one transportation customer on the Company’s system in a rate area for a given GCA period.”  Phase II Stipulation (Hearing Exhibit 3) at Exhibit 3, 51st Revised Sheet No. 8 & note 2.  This method of calculation would not necessarily recover the appropriate amount from individual AMR transportation customers.  For example, if, in a given rate area, every AMR transportation customer’s highest ratio were 10 percent, then transportation customers in that rate area would bear 10 percent of the non-base upstream capacity reservation charges.  However, if one single customer (i.e., a single meter) in a rate area had a highest daily imbalance -- even an one-time imbalance -- of 20 percent and all others in the same rate area maintained a highest daily imbalance level of 10 percent, the AMR transportation customers in that rate area would bear 20 percent of the non-base upstream capacity reservation charges.  This second example would hold true even if the AMR transportation customer at 20 percent had an insignificantly small portion of the total transportation volume.  All AMR transportation customers in the affected rate area would pay twice as much for essentially the same imbalance.  

37. The result from the second example result is not reasonable.  Although the first example may demonstrate a reasonable allocation of costs, the ALJ finds that all AMR transportation customers in a given rate area will not likely maintain the same level of highest imbalance ratio.  By basing the imbalance percentage on the highest single customer (i.e., meter), rather than on an average representation of AMR transportation customers, the formula would likely result in transportation customers paying more than their equitable share of the non-base upstream capacity reservation costs.  

38. The signatories testified that many of the AMR transportation meters likely will be aggregated together as one customer and that the averaging effect of these aggregated loads will reduce the potential impact of one individual meter.
  The testimony establishes, and the ALJ finds, that one customer with one individual meter can apply for, and receive, transportation service.  Even if an AMR transportation customer had more than one meter, the above examples demonstrate how one low-volume customer could skew the amounts paid by other AMR transportation customers through the proposed TGCA formula, resulting both in a net overpayment by the transportation class and in that class’s subsidizing the sales customers.  

39. Further, the formula does not account for the natural averaging that would occur among AMR transportation customers.  The formula applies to all AMR transportation customers and should be designed to prevent subsidy between the transportation class and the sales class.  If one AMR transportation customer over-nominates while another under-nominates, the impact on upstream pipeline capacity may be nil or may be reduced, depending on the net of the over- and under-nominations.
  The leveling effect of aggregating all AMR transportation customer imbalances is not recognized by the formula.  

40. Second, the formula does not appear to take into account the proportional share of the upstream transportation service required for both transportation service and sales service.  For example, if one AMR transportation customer’s nomination is one-half of its actual usage on one day, the highest imbalance volume for that customer would be 100 percent.  Assuming that customer had the highest imbalance during the year, AMR transportation customers in that customer’s rate area would pay for 100 percent of the non-base upstream capacity reservation costs (presumably for that rate area).  As a result, sales customers would not pay any of the costs, though they would continue to use the service.  The transportation class would then be subsidizing the sales class.  Because the formula assigns only transportation imbalances to total system costs, it does not provide an equitable allocation of non-base upstream capacity reservation charges to transportation customers.  For the Stipulations to be acceptable, the TGCA formula must provide equitable allocation of these charges between AMR transportation customers and sales customers.  

Third, in response to questions from the ALJ, Staff witness Kwan stated that, inter alia, the formula was designed to create an incentive for AMR transportation customers to keep their imbalances low.  Atmos Energy witness Christian was even more explicit when he 

41. testified that the TGCA formula is designed to recover the maximum amount of the sales customers’ upstream pipeline capacity that all transportation customers could potentially be using.  He also agreed with Mr. Kwan that the formula provided a greater incentive for the AMR transportation customers to manage their volumes as closely as possible.  

42. This argument that the TGCA factor is an “incentive” (in reality, punitive) measure fails to justify the formula.  If a punitive measure is to be implemented, then the formula should measure and penalize individual customers for their individual actions.  The proposed formula inappropriately penalizes all AMR transportation customers in a rate area for the action of a single AMR transportation customer.
  In addition, it is not reasonable to penalize the AMR transportation customers (or one AMR transportation customer) for inadequate daily balancing within a month when the utility only provides daily balance information to the AMR customers after the end of the month.    

43. Fourth and finally, the availability of an “escape hatch” does not make this formula palatable.  Paragraph 17 of the Phase II Stipulation (Hearing Exhibit 3) provides that Atmos Energy “may propose mitigation to any significant GCA rate changes[,]” including the TGCA, after October 31, 2004.  The signatories testified that this is a general acknowledgement that the utility may seek to change its tariffs at any time.  The signatories had reached no general agreement about the circumstances under which the company might make such a filing.  In addition, the Phase II Stipulation does not make the filing of such a “mitigation” mandatory.  Finally, the limitation that Atmos Energy may not file to “mitigate” the impact of the Transportation GCA until after October 31, 2004, means that the formula will be in effect for at least one GCA year.  Given the possibility for mischief (as discussed supra), this is unacceptable.  

44. In sum, the Transportation Gas Cost Adjustment formula in its present state will not be approved.  

45. At the scheduled prehearing conference, the parties must be prepared to discuss a procedural schedule which will permit a decision in these consolidated proceedings on or before July 10, 2003 (the date on which the tariffs will go into effect by operation of law).  In addition, if they wish to do so, the parties should come prepared to discuss a procedure by which this Order (or a recommended decision based on this Order) may be appealed to the Commission.  Finally, should the parties arrive at an agreement in principle on provisions which address the maintenance issue and the Transportation GCA and agree that they can amend the Stipulations as directed above, the parties should come prepared to discuss this as well.
  

II. ORDER

A. It Is Ordered That: 

1. The Stipulation and Agreement in Resolution of Phase II Proceeding filed in Docket No. 02S-411G is rejected, consistent with the discussion above.  

2. The Stipulation and Agreement filed in Docket No. 02S-442G is rejected, consistent with the discussion above.  

A prehearing conference in this proceeding is scheduled as follows:  

DATE:

May 9, 2003  

TIME:

1:00 p.m.  

PLACE:
Commission Hearing Room
 

1580 Logan Street, Office Level 2 
 

Denver, Colorado 80203 

3. The parties shall comply with the requirements set forth above.   

4. This Order is effective immediately.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge

 (S E A L)
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Bruce N. Smith
Director
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� Since the filing of the Advice Letters and tariffs which commenced these dockets, Greeley Gas Company has changed its name to Atmos Energy Corporation.  This Order will refer to Atmos Energy.  


� The only party in these dockets which did not sign one or both of the Stipulations is Public Service Company of Colorado (PSCo).  The signatories represent that PSCo does not object to the Stipulations.  


�  The Transportation Stipulation is Hearing Exhibit 2, and the Phase II Stipulation is Hearing Exhibit 3.  


�  Unless the context indicates otherwise, in this Order “electronic metering” includes both EFM and AMR.  


�  Atmos Energy should provide this information to its AMR transportation customers.  


�  The electronic metering equipment and infrastructure include, for example and not exclusively, the EFM and the AMR devices themselves, the AMR hand-held devices, and the office equipment necessary to receive the electronic metering information and to upload the data into the company’s billing system.  


�  Nonetheless, to avoid rejection of amended Stipulations, the changes discussed supra must be made.  


�  At present, all members of the SCIA purchase their gas from Amarillo.  Atmos Energy treats Amarillo as one customer.  The de facto effect is to average the over-nominations and the under-nominations of all SCIA meters.  Thus, SCIA witness Hume testified that implementation of the TGCA factor would have little impact on SCIA members.  The ALJ finds this mildly curious.  If an AMR transportation customer with a single meter should be in the same rate area as the members of SCIA and should have the highest daily imbalance, that single meter would drive the Transportation GCA for the SCIA members for one year.  In this situation the fact that the company treats Amarillo as a single customer would have no impact on the calculation of the TGCA factor.  


�  If the net of the over- and under-nominations reduces the impact AMR transportation customers have on upstream pipeline capacity, the obligation of the AMR transportation customers should be reduced accordingly.  Under the TGCA, however, this would not occur.  The formula looks only to the worst (i.e., highest) imbalance situation of any one customer.  That imbalance drives the formula.  Only if every nomination of every AMR transportation customer in a given rate area is 100 percent accurate does the formula zero out the TGCA for a given year.  


�  In this regard, it is important to recall that the TGCA rates calculated from the formula are in effect for one year.  


�  The ALJ wishes to advise the parties of the following:   On April 29, 2003, a copy of a draft of this Order was sent inadvertently to Staff witness Kwan.  A copy of an e-mail explaining how this occurred has been placed in the files of these dockets.  The ALJ understands that no one outside the Commission received a copy of the draft Order and that Mr. Kwan has not discussed the draft Order with anyone other than his supervisor.  
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