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I. STATEMENT

1. On April 9, 2003, Respondent Qwest Corporation (Qwest) filed a Second Motion to Dismiss (Qwest Motion) in this complaint proceeding.  In the motion Qwest asks the Commission to dismiss the complaint insofar as it seeks damages for loss of business and insofar as it is based on claims of improper provisioning of voice mail services.  Qwest asserts that the Commission lacks subject matter jurisdiction with respect to these two areas.  

2. Complainants Virtual Pathways, LLC (Virtual Pathways), and Pamela R. Storrs (collectively, Complainants) appear in this proceeding pro se.  Response to the Qwest motion was due on April 23, 2003.  A review of the Commission file reveals that Complainants did not file a response.  

3. The Qwest Motion will be granted.  The complaint, insofar as it is based on “loss of business” claims and on Qwest’s provisioning (or failure to provision) voice mail services, will be dismissed.  

4. Qwest first asks the Commission to dismiss the complaint insofar as it is based on “loss of business” claims.  There are two bases asserted by Qwest:  First, because the Commission is an administrative agency and not a court of general jurisdiction, Qwest argues that the Commission lacks subject matter jurisdiction to adjudicate loss of business, and resulting monetary damages, claims.  See Qwest Motion at ¶¶ 17-22.  Second, citing § 2.4 of its Exchange and Network Services Tariff, Colo. PUC No. 20, Qwest argues that the “recovery for loss of business is specifically precluded by Qwest’s applicable Commission-approved tariff[.]”  See Qwest Motion at ¶¶ 23-26.  

5. The undersigned Administrative Law Judge (ALJ) agrees with Qwest’s first argument.  The Commission is an administrative agency and not a court of general jurisdiction.  Review of article XXV of the Colorado Constitution, of the applicable provisions of the Public Utilities Law (i.e., articles 1 through 7 of title 40), and of article 15 of title 40 reveals that the Commission has broad authority within the scope of its jurisdiction.  That review also reveals that the Commission has no jurisdiction to award money damages for loss of business or lost business opportunities.  The proper forum for adjudication of such claims is a civil court, not the Commission.
  

6. In the second portion of its motion, Qwest asks the Commission to dismiss the complaint insofar as it is based on asserted problems with voice mail service provisioned by Qwest.  Citing § 40-15-401(i), C.R.S., Qwest argues that voice mail service is an informational service specifically exempt from regulation in Colorado.  Thus, Qwest states, the Commission lacks subject matter jurisdiction to hear a complaint involving provisioning of voice mail service.  

7. The ALJ agrees with Qwest that voice mail services are exempt from regulation by this Commission.  Section 40-15-401(j), C.R.S., exempts “optional operator services” from Commission regulation.  Section 40-15-102(20.6), C.R.S., defines optional operator services to include, inter alia, voice messaging.  For this reason, the ALJ will grant the Qwest Motion insofar as it requests dismissal of any portion of the complaint based in Qwest’s provisioning (or failing to provision) voice mail services.  

8. Having narrowed the scope of this proceeding, the ALJ finds that the amount in controversy does not exceed $10,000.  Complainant Virtual Pathways may appear in this proceeding without legal counsel, provided the other requirement of § 13-1-127, C.R.S., is met.  

9. Rule 4 Code of Colorado Regulations (CCR) 723-1-21(a), in pertinent part, requires a party in a proceeding before the Commission to be represented by counsel unless the party’s representative appears “on behalf of a closely held corporation, [but] only as provided in § 13-1-127, C.R.S.” (Rule 4 CCR 723-1-21(b)(2)).
  (Emphasis supplied.)  

10. Section 13-1-127(2), C.R.S., provides that an officer
 may represent a closely held entity
 before an administrative agency provided two conditions are met:  (1) the amount in controversy does not exceed $10,000; and (2) the officer provides the agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely held entity.  In light of the granting of the Qwest Motion, only the second condition remains in question in this proceeding.  

11. Section 13-1-127(2.3), C.R.S., provides that:  

each of the following persons shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status:  

(a)
An officer of a cooperative, corporation, or nonprofit corporation; 

(b)
A general partner of a partnership or of a limited partnership; 

(c)
A person in whom the management of a limited liability company is vested or reserved; and 

(d)
A member of a limited partnership association.  

12. In order for the Commission to determine whether Virtual Pathways may appear without counsel, Virtual Pathways must file, on or before May 5, 2003, a verified (i.e., sworn) pleading that:  (a) establishes that Virtual Pathways is a closely held entity; (b) identifies the individual who will represent Virtual Pathways at the hearing; (c) establishes that the identified individual is an officer of Virtual Pathways; and (d) if the identified individual does not meet the requirements of § 13-1-127(2.3), C.R.S., has appended to it a resolution from Virtual Pathways’ Board of Directors that specifically authorizes the identified individual to represent Virtual Pathways in this matter.  Upon receipt of this filing, the ALJ will determine whether Virtual Pathways may proceed without counsel.  

II. ORDER

A. It Is Ordered That:

1. The Motion to Dismiss filed by Qwest Corporation is granted.  

2. The complaint, insofar as it is based on “loss of business” claims, is dismissed.  

3. The complaint, insofar as it is based on Qwest Corporation’s provisioning (or failure to provision) voice mail services, is dismissed.  

4. On or before May 5, 2003, Complainant Virtual Pathways, LLC, shall make the filing as set out in ¶ I.12, supra.  

5. This Order shall be effective immediately.  
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�  Because the Commission has no jurisdiction over Complainants’ loss of business claims in this case, the ALJ does not reach the second question of whether those claims are barred by Qwest’s tariff.  


�  To the extent necessary, the ALJ grants a variance to Rule 4 CCR 723-1-21(b)(2) so that the Rule is as broad in its reach as § 13-1-127, C.R.S.  


�  Section 13-1-127(a)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  A closely-held entity may have “no more than three owners.”  See § 13-1-127(1)(a), C.R.S.  
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