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I. STATEMENT

1. On April 15, 2003, pursuant to Decision No. R03-0376-I, the undersigned Administrative Law Judge (ALJ) held a prehearing conference in the above-captioned matter.  Both Applicant Mile High City Shuttle, LLC (Applicant), and Intervenor Golden West Commuter, LLC (Intervenor), were present.  

2. On April 8, 2003, Intervenor filed a Motion to Dismiss Application of Mile High City Shuttle, LLC, and Alternate Motion in Limine (Motion).  The Motion has three bases:  failure of Applicant to make the filings required by Rule 4 Code of Colorado Regulations (CCR) 723-1-71; failure of Applicant to respond, or Applicant’s inadequate response, to discovery; and Applicant’s appearance without counsel.  

3. The ALJ heard oral argument on the Motion at the prehearing conference.  The ALJ made oral rulings which denied the Motion.  The ALJ denied the specific relief sought in the Motion (i.e., dismissal or limitation on Applicant’s presentation at hearing), principally because the ALJ found there was no prejudice to Intervenor when the procedural schedule, the hearing date, and the discovery dispute resolution were taken into consideration.  

4. The ALJ found at the prehearing conference, and reiterates here, that the amount in controversy in this proceeding exceeds $10,000.  By statute, Applicant must have counsel in this matter.  See § 13-1-127, C.R.S.  

5. Applicant will be ordered to obtain counsel on or before April 29, 2003.  Counsel for Applicant must enter her/his appearance on or before April 29, 2003.  At the April 15, 2003, prehearing conference, Applicant stated that it could and would meet this deadline.  If Applicant finds that it cannot meet this deadline, it must file a written request for additional time.  The written request must state something beyond good cause in order for the request to be granted.  Failure to comply with the requirement to obtain counsel may result in dismissal of this proceeding.  

6. Applicant will be ordered to respond to the following discovery:  Interrogatory Nos. 4, 7, 8, 9, 10, and 17; and Request for Production of Documents Nos. 5, 6, 12, 13, 18, 19, and 20.  The ALJ found at the prehearing conference, and reiterates here, that each of these discovery requests is reasonably calculated to lead to the discovery of admissible evidence or is directly relevant to the subject matter of this proceeding and, thus, is a legitimate area of inequity.  Applicant shall serve its interrogatory responses and, subject to the provisions of ¶ I.6, infra, copies of the requested documents on or before May 9, 2003.  Failure to comply with the requirement to obtain counsel may result in the imposition of sanctions, including dismissal of this proceeding.  

7. Applicant has asserted that some of the documents which are ordered to be produced contain confidential, proprietary, and/or commercially-sensitive information.  Before Intervenor or its counsel may obtain, or have access to, the assertedly confidential and proprietary documents, Intervenor and its counsel must sign, serve on Applicant, and file with the Commission non-disclosure agreements.  See generally 4 CCR 723-16.  This is a precondition to Intervenor’s having access to the documents claimed to be confidential and proprietary.  This is not a precondition to Applicant’s responding to the interrogatories and the other requests for production of documents.  

8. The ALJ found at the prehearing conference, and reiterates here, that Applicant need not produce the documents sought by Request for Production of Documents Nos. 8 and 9.  These requests seek production of the federal and state tax returns of a principal of Applicant and not those of Applicant itself.  Intervenor presented no evidence to support its argument that the principal is the alter ego of the corporate entity (i.e., Applicant) or to support its suggestion that the ALJ should pierce the corporate veil.  There being no factual support for Intervenor’s arguments, the Motion is denied as to Request for Production of Documents Nos. 8 and 9.  

9. Concerning Request for Admissions No. 1, the ALJ finds that the supplemental information provided at the prehearing conference is sufficient to establish that Applicant denies that Request for Admissions.  

10. The following procedural schedule and hearing date will be adopted for this proceeding:  (a) Applicant’s list of witnesses (including each witness’s name and address) and copies of its exhibits
 shall be filed on May 9, 2003; (b) if necessary, Intervenor shall file, on or before May 28, 2003, its motion to dismiss based on Applicant’s failure to meet the May 9, 2003, filing date; (c) if necessary, Intervenor shall file, on or before May 28, 2003, its motion to dismiss based on Applicant’s failure to meet the May 9, 2003, response to discovery date;
 (d) on or before May 30, 2003, Intervenor shall file its supplemental list of witnesses (including each witness’s name and address) and copies of its exhibits; and (e) the hearing in this matter will be held June 10, 2003.  

11. Discovery requests and responses are not to be filed with the Commission.  

12. The provisions of 4 CCR 723-1 govern this proceeding.  With respect to documentary evidence offered at the hearing, see Rule 4 CCR 723-1-84(a).  

13. There will be no prehearing conference unless the ALJ, either upon motion or sua sponte, schedules a prehearing conference in a subsequent order.  

14. The provisions of Rule 4 CCR 723-1-77(c)(4) will be waived or varied as necessary to effectuate this Order.  

II. ORDER

A. It Is Ordered That: 

1. Motion to Dismiss Application of Mile High City Shuttle, LLC, and Alternate Motion in Limine is denied.  

2. On or before May 9, 2003, Applicant Mile High City Shuttle, LLC, shall obtain counsel.  

3. Counsel for Applicant Mile High City Shuttle, LLC, must enter her/his appearance in this proceeding on or before May 9, 2003.  

4. On or before May 9, 2003, and subject to the provisions of ¶ I.6, supra, Applicant Mile High City Shuttle, LLC, shall serve on Intervenor Golden West Commuter, LLC, the responses to Interrogatory Nos. 4, 7, 8, 9, 10, and 17 and the documents responsive to Request for Production of Documents Nos. 5, 6, 12, 13, 18, 19, and 20.  

5. Hearing in this proceeding is scheduled at the following date, time, and place:

DATE:

June 10, 2003 

TIME:

9:00 a.m. 

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado 

6. The parties shall follow the procedures and shall make the filings as set forth above.  

7. Rule 4 Code of Colorado Regulations 723-1-77(c)(4) is waived or a variance is made to that Rule as necessary to effectuate this Order.  

8. This Order is effective immediately.  
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�  Parties are reminded that, at the hearing, they must provide a copy of each exhibit that they offer into evidence.  The fact that a party filed copies of proposed exhibits does not excuse that party from providing a copy of an exhibit when the exhibit is offered into evidence at the hearing.


�  These discovery requests are the subject of Intervenor’s Motion.  By this Order the ALJ requires Applicant to respond and sets a date certain for that response.  As a result, should it be necessary for Intervenor to file a motion to dismiss or motion in limine based on Applicant’s failure to respond to the discovery as ordered, and should Intervenor sustain its burden to show failure to respond as ordered, the ALJ may dismiss this proceeding or limit the scope of Applicant’s presentation at hearing.  To avoid this possibility, Applicant need only respond to the discovery as ordered.  
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