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I. STATEMENT, FINDINGS, AND cONCLUSIONS

1.
This proceeding was instituted by the issuance of Civil Penalty Assessment Notice (CPAN) No. 28012 on January 16, 2003, directed to Respondent, DSC/Purgatory, LLC, doing business as Mountain Transport (Mountain Transport), by the Staff of the Colorado Public Utilities Commission (Staff).  CPAN No. 28012 alleges the following violations of the Commission’s Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 Code of Colorado Regulations (“CCR”) 723-15:  three violations of 4 CCR 723-15-2, Part 382.301(a) (no pre-employment substance test); one violation of 4 CCR 723-15-2, Part 382.403(a) (no annual summary of controlled substance tests); eight violations of 4 CCR 723-15-2, Part 391.51(b)(7) (no medical certificate on file); eight violations of 4 CCR 723-15-2, Part 391.51(b)(3) (no proof of road test on file); and nine violations of 4 CCR 723-15-2, Part 395.8(a) (no record of duty status).  It seeks a total penalty of $5,800.00.  

2.
On March 21, 2003, Staff and Mountain Transport filed their Stipulation of Settlement of Civil Penalty Assessment No. 28012-CPAN and Motion to Close Docket No. 03G-035CP (Stipulation/Motion) in this matter.  A copy of the Stipulation/Motion is attached to this Order as Appendix I and is fully incorporated herein for all pertinent purposes.

3.
Under the terms of the Stipulation/Motion, Mountain Transport admits to the violations contained in CPAN No. 28012 and has agreed to pay a total civil penalty of $2,900.00.  The Stipulation/Motion indicates that Mountain Transport has taken certain remedial measures designed to correct a pattern of mismanagement that has allowed the violations encompassed by CPAN No. 28012 to occur.  These include hiring a full time employee whose sole responsibility will be to ensure compliance with driver-related safety regulations and the implementation of a new driver policy relating to drug and substance abuse.  This forms the basis for Staff’s agreement to reduce the penalty assessment for this CPAN from $5,800.00 to $2,900.00.

4.
Mountain Transport has agreed to pay this civil penalty within ten days following the date this Order approving the Stipulation/Motion becomes a decision of the Commission.  In the event the above penalty is not timely paid, Mountain Transport has agreed to pay the full $5,800.00 fine contained in CPAN No. 28012 to the Commission immediately.

5.
Mountain Transport’s admissions form a factual basis for the Stipulation/Motion.  The penalty called for by the Stipulation/Motion is within the range typically accepted by this Commission for settling similar CPAN proceedings.  The penalty and the manner of payment appear appropriate under the circumstances.  Therefore, the Motion should be granted and the Stipulation should be accepted.

6.
In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.

II. ORDER

A. The Commission Orders That:

1. The Stipulation of Settlement of Civil Penalty Assessment No. 28012-CPAN and Motion to Close Docket No. 03G-035CP filed March 21, 2003, is accepted and the terms set forth therein are approved.

2. Respondent, DSC/Purgatory, LLC, doing business as Mountain Transport, is assessed a total penalty of $2,900.00 to be paid to the Commission no later than the tenth day after this Order becomes a decision of the Commission.  In the event the above penalty is not timely paid, the admissions contained in the Stipulation of Settlement of Civil Penalty Assessment No. 28012-CPAN and Motion to Close Docket No. 03G-035CP shall constitute conclusive evidence that the violations alleged in Civil Penalty Assessment Notice No. 28012 occurred and DSC/Purgatory, LLC, doing business as Mountain Transport, Inc., shall pay the full $5,900.00 fine contained therein to the Commission immediately.

3. Docket No. 03G-035CP is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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