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DOCKET NO. 02A-601CP

IN THE MATTER OF THE APPLICATION OF COMFORT TRANSPORTATION, LLC, 5280 S. JEBEL STREET, AURORA, COLORADO 80015, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

DOCKET NO. 02A-638BP

IN THE MATTER OF THE APPLICATION OF COMFORT TRANSPORTATION, LLC, 5280 S. JEBEL STREET, AURORA, COLORADO 80015, FOR AUTHORITY TO OPERATE AS A CONTRACT CARRIER BY MOTOR VEHICLE FOR HIRE.

DOCKET NO. 02A-642BP-EXTENSION

IN THE MATTER of THE APPLICATION OF ADMIRED TRANSPORTATION, INC., 8500 E. JEFFERSON AVENUE, NO. 3-F, DENVER, COLORADO 80237, FOR AN EXTENSION OF AUTHORITY UNDER CONTRACT CARRIER PERMIT NO. B-9814.

DOCKET NO. 02A-671BP-EXTENSION

IN THE MATTER oF THE APPLICATION oF MORRIS GRAYS AND LARRY BENFORD, D/B/A COLORADO TRANSPORTATION, P.O. BOX 18843, DENVER, COLORADO 80218, FOR AN EXTENSION OF AUTHORITY UNDER CONTRACT CARRIER PERMIT NO. B-9849.

DOCKET NO. 02A-672BP-EXTENSION

IN THE MATTER OF MADOS SYSTEMS, INC., D/B/A MADOS TRANSPORTATION
AND PERSONNEL SERVICES, 9712 S. RED OAKES PLACE, HIGHLANDS RANCH, COLORADO 80130, FOR AN EXTENSION OF AUTHORITY UNDER CONTRACT CARRIER PERMIT NO. B-9853.

DOCKET NO. 03A-020BP-EXTENSION

IN THE MATTER of the APPLICATION OF CARE-4-U TRANSPORTATION, INC., 2570 S. DAYTON way, SUITE A-2022, DENVER, COLORADO 80231, FOR AN EXTENSION OF AUTHORITY UNDER CONTRACT CARRIER PERMIT NO. B-9835.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
MANA L. JENNINGS-FADER
ESTABLISHING PROCEDURAL SCHEDULE,
SETTING HEARING DATES, EXTENDING TIME
FOR DECISION, DENYING MOTION FOR
ORDER DIRECTING PARTICIPATION IN
PREHEARING CONFERENCE, GRANTING
LATE-FILED PETITION AND MOTION TO INTERVENE, GRANTING MOTION RESTRICTIVELY TO AMEND APPLICATION, DENYING LATE-FILED PETITION
TO INTERVENE, GRANTING REQUEST to
WITHDRAW INTERVENTION, ESTABLISHING
SERVICE REQUIREMENTS, SHORTENING
RESPONSE TIME TO PREHEARING MOTIONS,
AND SHORTENING RESPONSE TIME TO
MOTION TO INTERVENE

Mailed Date:  March 12, 2003

I. statement

1. On February 14, 2003, in Decision No. R03-0182-I, Administrative Law Judge (ALJ) Fritzel granted both the motion to consolidate the above-captioned dockets and the first supplement to that motion filed by Metro Taxi, Inc. (Metro).  In that decision, ALJ Fritzel also granted the request of Metro to schedule a prehearing conference.

2. On March 4, 2003, pursuant to Decision No. R03-0188-I and R03-0188-I-E, the undersigned ALJ held a prehearing conference in the seven above-captioned dockets.  Except as noted below, all Applicants and Intervenors were present and participated in the prehearing conference.  The ALJ heard argument on a number of pending motions.  The decisions on those motions are set forth in this Order.

3. On February 28, 2003, Metro filed its Second Motion of Metro Taxi, Inc., to Add Safe+Way’s Application in Docket No. 03A-047CP-Ext. and Superior Care & Transportation, Inc.’s Application in Docket No. 03A-050BP to Pleading as Cases to be Consolidated, Included in Pre-hearing Conference Set for March 4, 2003 (Metro’s Second Motion).  Metro filed its motion two business days before the scheduled prehearing conference.  At the prehearing conference, Grover-Caldwell Investments, LLC, doing business as Safe+Way Medical Transportation (Safe+Way) and Superior Care & Transportation, Inc. (Superior), appeared.  Safe+Way and Superior objected to the granting of Metro’s Second Motion insofar as the motion pertained to including them in the prehearing conference.  Each reserved its right to object to the motion to consolidate.  The ALJ denied Metro’s Second Motion insofar as it requested that the Commission order parties in Dockets No. 03A-047CP-Extension and No. 03A-050BP to participate in the March 4, 2003, prehearing conference because, inter alia, the intervention period in these dockets had not yet closed, the ALJ had not issued an Order requiring parties in these dockets to participate in the prehearing conference; the Commission has not deemed these two applications to be complete; and the Applicants objected.  Metro stated that it will refile its Second Motion when the intervention period in Dockets No. 03A-047CP-Extension and No. 03A-050BP has closed.

4. In Dockets No. 02A-601CP and No. 02A-638BP, Out ‘N About, Inc. (Out ‘N About), which appears pro se in this proceeding, filed a late-filed intervention.  The intervention period in these dockets closed on December 18, 2002.  The late-filed intervention was filed on January 30, 2003, and contains no explanation for Out ‘N About’s missing the intervention deadline.  In addition, Out ‘N About did not appear at the prehearing conference.
  In view of the absence of any reason for Out ‘N About’s failure to intervene within the intervention period and in view of Out ‘N About’s failure to appear at the prehearing conference, the late-filed intervention of Out ‘N About should be denied.

5. In Docket No. 02A-601BP, the Applicant Comfort Transportation, LLC, which appears in this proceeding pro se, objected to, and requested that the Commission strike, the intervention of Medvan, LLC, because Comfort Transportation, LLC did not receive notice of the intervention.  Comfort Transportation, LLC stated no other basis for its objection to the intervention.  At the prehearing conference Medvan, LLC, which appears in this proceeding pro se, stated that it filed its intervention within the required intervention period but that it did not serve a copy of the intervention on Comfort Transportation, LLC.  Medvan, LLC stated that, in the future, it will serve Comfort Transportation, LLC and all other parties in this consolidated proceeding with all filings.  There will be no prejudice to any party if the Comfort Transportation, LLC request is denied.  The ALJ found at the prehearing conference, and finds here, that the Comfort Transportation, LLC request should be denied.

6. In Docket No. 03A-020BP-Extension, on February 27, 2003, Kids Wheels, LLC, which appears in this proceeding pro se, filed a Late-Filed Intervenor Entry of Appearance and Intervention.  In that filing and at the prehearing conference, Kids Wheels, LLC stated that it did not receive the Notice of Applications Filed, dated January 21, 2003, in which the Commission noticed the application of Care-4-U Transportation, Inc.  The Applicant Care-4-U Transportation, Inc., opposed the late-filed intervention because it could not verify the stated reason for the late-filed intervention.  Care-4-U Transportation, Inc., offered no other basis for its opposition.  The ALJ finds that there will be no prejudice to any party from the Kids Wheels, LLC late-filed intervention:  Kids Wheels, LLC is a party in four of the other consolidated proceedings,
 and the procedural schedule provides ample time for Care-4-U Transportation, Inc., to investigate the position Kids Wheels, LLC will take in this proceeding.  The late-filed intervention of Kids Wheels, LLC should be granted.

7. In each of the seven consolidated dockets, on February 28, 2003, Staff of the Commission (Staff) filed an Unopposed Motion for Leave to Intervene Out-of-Time and Request for Waiver of Response Time (Staff’s Motion), on the same date Staff filed its Rule 9(d) and Rule 24(a)(1) Notice
 and Entry of Appearance.  Parties had an opportunity to address Staff’s Motion during the prehearing conference, and no party objected.  Staff’s Motion should be granted,
 and response time should be shortened.  In Docket No. 02A-642BP-Extension, on February 10, 2003, Applicant Admired Transportation, Inc., which appears in this proceeding pro se, filed a request “that [its] application be restricted to the transportation of passengers who are 18 years of age or older.”  On February 21, 2003, Intervenor Kids Wheels, LLC, filed a response that stated it will withdraw its intervention in Docket No. 02A-642BP-Extension if the Commission accepts the restrictive amendment.  No other party filed a response to the proposed restrictive amendment.  The ALJ finds and concludes that the proposed amendment is restrictive in nature, is administratively enforceable, and is understandable.  The ALJ found at the prehearing conference, and finds here, that the proposed restrictive amendment should be granted and that the request of Kids Wheels, LLC to withdraw its intervention should be granted.

During the prehearing conference the parties addressed which party (applicant or intervenor) bears the burden of proof with respect to each of the issues identified by Metro in its Motion to Consolidate, filed on January 21, 2003, at 3-4.  There was general agreement that the burden of going forward and the burden of proof in those dockets which seek issuance or extension of contract carrier permits are set out in Rule 4 CCR 723-23-4.
  The ALJ concurs.  There was also general agreement that the issues identified by Metro are questions of fact or are mixed questions of law and fact, the resolution of which requires an evidentiary record.  The ALJ concurs.  Finally, there was general agreement that, to the extent an issue is part of (or subsumed within) an applicant’s prima facie case,
 the applicant bears the burden of proof and that, to the extent an issue is part of (or subsumed within) an intervenor’s affirmative defense,
 the 

intervenor bears the burden of proof.  The ALJ concurs.  Parties also agreed that issue 3 has elements of an applicant’s prima facie case and of an intervenor’s affirmative defense.  The ALJ concurs.

8. Not surprisingly, there was disagreement about some of the issues (i.e., 6 and 7).  As to issue 6, the ALJ preliminarily determines that it is a question of law that will be determined, if at all, on the basis of the evidence presented.  It does not appear to be not an element per se of an applicant’s prima facie case, and it may be an element of an intervenor’s affirmative defense.
  With respect to issue 7, the ALJ preliminarily determines that it is a mixed question of law and fact.  It does not appear to be an element per se of an applicant’s prima facie case, and it may be an element of an intervenor’s affirmative defense.

9. Applicant All-City Express, Inc. (Docket No. 02A-303BP-Extension), waived its rights under § 40-6-109.5, C.R.S.  As a result, the application filed by Comfort Transportation, LLC (Docket No. 02A-601CP), which the Commission deemed complete on January 8, 2003, establishes the timeframe within which this consolidated proceeding must be decided.  To date, Comfort Transportation, LLC, has not waived the statutory timeframes.

By this Order, the ALJ finds that additional time, beyond 120 days, is required and finds and concludes that the time for Commission decision should be extended by an additional period of 90 days.  See § 40-6-109.5(1), C.R.S.  Absent extraordinary conditions or 

waiver of the statutory timeframe, the Commission decision on exceptions (if exceptions are filed) should issue within 210 days or January 8, 2003.  See § 40-6-109.5, C.R.S.  The procedural schedule established by this Order includes the additional 90 days.

10. The following procedural schedule and hearing dates will be adopted for this consolidated proceeding:  (a) on March 28, 2003, all parties will file and serve their lists of witnesses (including each witness’s name and address) and copies of their exhibits; (b) the cut-off date for propounding discovery
 is April 10, 2003, and this date applies to all parties; (c) responses to discovery propounded on April 10, 2003, are due April 21, 2003,
 and this date applies to all parties; (d) on April 25, 2003, all parties will file and serve their supplemental and last lists of witnesses (including each witness’s name and address) and copies of exhibits;
 (e) on or before May 5, 2003, parties will file and serve all prehearing motions, including motions to dismiss or for sanctions for failure to response to discovery; (f) on or before May 13, 2003, parties will file and serve responses to any prehearing motion;
 (g) the hearing will be held May 19 through 23, 2003; and (h) on or before May 30, 2003, parties will file and serve post-hearing statements of position, and no response will be permitted.

11. There are only five days of hearing scheduled for these seven consolidated dockets.  In addition, a number of parties have identified Mr. Kenneth Gloss, Transportation Director, Community Services, Transportation Services, Arapahoe County, as a witness who is important to their cases.  The hearing schedule must permit Mr. Gloss to testify and must permit the parties to have a fair opportunity to present their cases.

12. Mr. Gloss will be the first witness in the hearing.
  He will testify beginning at 8:30 a.m. on May 19, 2003, and will continue until his testimony is concluded.  The ALJ understands that Mr. Gloss will be a witness for applicants and for intervenors.  Mr. Gloss will present his testimony at one time.  Absent unusual circumstances, he will not be called twice.

13. When Mr. Gloss has completed his testimony, the Applicants will present their direct cases.  Each Applicant will receive an equal amount of time within which to present its direct case.  Presentation of Applicants’ cases will conclude on Wednesday, May 21, 2003.  The Intervenors will present their affirmative defenses and their cases on Thursday, May 22, 2003.  Each Intervenor will receive an equal amount of time within which to present its case.  Presentation of Intervenors’ cases will conclude on Thursday, May 22, 2003.  The Applicants will present their rebuttal cases on Friday, May 23, 2003.  Each Applicant will receive an equal amount of time within which to present its rebuttal case.  Presentation of Applicants’ rebuttal cases will conclude on Friday, May 23, 2003.  This schedule is controlling unless and until changed by subsequent order.

14. On the day they are filed with the Commission, parties shall serve their lists of witnesses and copies of exhibits on all parties by hand-delivery or by electronic service.  Whatever the method of service, each party must assure that its list of witnesses and copies of its exhibits are received by every other party by close of business on the date on which they are filed with the Commission.

15. The responding party must receive discovery requests by close of business on April 20, 2003.  The requesting party must receive responses to its discovery requests, including all responsive documents, by close of business on April 21, 2003, at the latest.

16. Copies of all discovery requests and responses must be served on all counsel for the parties.  If a party is not represented by counsel, service must be made on the party.

17. Discovery requests and responses are not to be filed with the Commission.  Discovery requests and responses are not to be served on the Commission advisors (including Commission counsel) identified in the Rule 9(d) Notice filed in these dockets.

18. The provisions of 4 CCR 723-1 govern this consolidated proceeding.

19. With respect to documentary evidence offered at the hearing, see Rule 4 CCR 723-1-84(a)

20. There will be no prehearing conference unless the ALJ, either upon motion or sua sponte, schedules a prehearing conference in a subsequent order.

ORDER

A. It Is Ordered That:

1. The Second Motion of Metro Taxi, Inc., to Add Safe+Way’s Application in Docket No. 03A-047CP-Ext. and Superior Care & Transportation, Inc.’s Application in Docket No. 03A-050BP to Pleading as Cases to be Consolidated, Included in Pre-hearing Conference Set for March 4, 2003, is denied insofar as it seeks an Order requiring parties in Dockets No. 03A-047CP-Extension and No. 03A-050BP to participate in the March 4, 2003 prehearing conference.

2. In Dockets No. 02A-601CP and No. 02A-638BP-Extension, the late-filed intervention of Out ‘N About, Inc., is denied without prejudice.

3. In Docket No. 02A-601BP, the request of Applicant Comfort Transportation, LLC, that the Commission strike the intervention of Medvan, LLC, is denied.

4. In Docket No. 03A-020BP-Extension, the Late-Filed Intervenor Entry of Appearance and Intervention filed by Kids Wheels, LLC, is granted.

5. The Unopposed Motion for Leave to Intervene Out-of-Time filed by Staff of the Commission is granted.

6. Response time to the Unopposed Motion for Leave to Intervene Out-of-Time filed by Staff of the Commission is shortened to March 4, 2003.

7. In Docket No. 02A-642BP-Extension, the request of Applicant Admired Transportation, Inc., “that [its] application be restricted to the transportation of passengers who are 18 years of age or older” is granted.  The Application is so restricted.

8. In Docket No. 02A-642BP-Extension, the request of Intervenor Kids Wheels, LLC, that its intervention in that docket be withdrawn is granted.  The Intervention is withdrawn.

9. The response time to prehearing motions filed on or before May 5, 2003, is shortened to May 13, 2003.


23.
The time for Commission decision is extended by an additional period of 90 days.  Absent extraordinary conditions or waiver of the statutory timeframe, the Commission decision on exceptions (if exceptions are filed) should issue within210 days of January 8, 2003.

10. Hearings in this consolidated proceeding are scheduled at the following dates, time, and place:

DATES:
May 19 through 23, 2003

TIME:

8:30 a.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, OL2
 

Denver, Colorado

11. The parties shall follow the procedures and shall made the required filings as set forth above.

12. This Order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge

 (S E A L)
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Bruce N. Smith
Director

Document3:srs









� Review of the Commission’s files reveals that the Commission served a copy of the Order setting the prehearing conference to Out ‘N About on February 21, 2003.


� The denial is without prejudice.  As a result and if it chooses to do so, Out N’ About may file another motion to intervene late or out-of-time.  The motion must state good cause and must meet the requirements set out in the Rules of Practice and Procedure.


� Kids Wheels, LLC is not an intervenor in Dockets No. 02A-638BP and No. 02A-642BP-Extension.  See Decision No. R03-0189-I and ¶ 8, infra.


� Parties are reminded that all filings made with the Commission must be served on all persons identified in the Rule 9(d) Notice, including individual litigation and advisory Staff persons.  See Rule 4 CCR 723-1-7(b)(5).


� In Decision No. C03-0097, the Commission directed Staff to conduct an informal investigation.  At the prehearing conference, Staff stated that it does not intend its intervention in this consolidated matter to be the Commission-directed investigation.


� For the criteria for issuance of a certificate of public convenience and necessity to operate as a common carrier, see § 40-10-105(1), C.R.S.; Rule 4 CCR 723-31-4; and the pertinent Colorado case law.


� See issues 1,2, 4,and the first question in issue 5.


� See the second question in issue 5.


� If any party believes that the way in which Arapahoe County is performing its duties with respect to Medicaid transportation renders the county a transportation carrier and that this is pertinent to this proceeding, that party should be prepared to present its evidence, and to explain the relevance of that evidence, with respect to Arapahoe County.


� If any party believes that the existence of and/or the substance of an intergovernmental agreement is pertinent to this proceeding, that party should be prepared to present its evidence, and to explain the relevance of that evidence, with respect to the intergovernmental agreement.


� For restrictions on discovery in transportation cases, see Rule 4 CCR 723-1-77(c).


� For discovery propounded before April 10, 2003, Rule 4 CCR 723-1-77 governs the response time.


� Parties are reminded that, at the hearing, they must provide a copy of each exhibit that they offer into evidence.  The fact that a party filed copies of proposed exhibits does not excuse that party from providing a copy of an exhibit when the exhibit is offered into evidence at the hearing.


� The parties should note that this is a requirement added since the prehearing conference and that the response time is shortened.


� At the prehearing conference, the ALJ directed counsel for Applicant Mados Systems, Inc., doing business as Mados Transportation and Personnel Services, to determine the date(s) of Mr. Gloss’s availability and to report the information to the ALJ.  To date, the ALJ has not received that information.  In the absence of that information, therefore, the ALJ will set the date and time for Mr. Gloss’s testimony.  If Mr. Gloss is not available at the date and time established in this Order, a motion to change the date and/or time of Mr. Gloss’s testimony must be filed.  In the motion, the moving party must state the date(s) and time(s) of Mr. Gloss’s availability.


� Parties not represented by counsel are advised to obtain, and to become familiar with, the Rules of Practice and Procedure, 4 CCR 723-1.  In this proceeding the ALJ assumes that each party is familiar with those rules and expects each party to comply with those rules.  The fact that a party is not represented by counsel does not excuse that party’s failure to comply with the Rules of Practice and Procedure.
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