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I. STATEMENT

1. On February 21, 2003, the Staff of the Colorado Public Utilities Commission (Staff) filed a Motion to Strike Pre-filed Direct Testimony (Motion) in the captioned proceeding.  The Motion seeks to strike certain portions of the direct testimony and/or exhibits submitted in this matter on February 14, 2003, by Michael L. Glaser, Esq. (Glaser), Tim Wetherald (Wetherald), and Leon D. Swichkow (Swichkow).  The Motion identifies those portions of the subject testimony and/or exhibits sought to be stricken.  It contends, generally, that such testimony/exhibits does not constitute appropriate “answer” testimony, lacks foundation, or is not relevant to the issues involved in Phase I of this proceeding.   

2. On February 26, 2003, Glaser submitted two responses to the Motion; one directed to his testimony and/or exhibits and the other directed to the Swichkow testimony (collectively, Glaser Response).  On February 27, 2003, On Systems Technology, LLC and Wetherald submitted their Response to the Motion (On Systems/Wetherald Response).  The On Systems/Wetherald Response is directed to the testimony submitted by Wetherald.
  The Responses generally contend that the subject testimony and/or exhibits is appropriate answer testimony, is relevant, is based on a proper foundation and, therefore, should not be stricken.

3. This proceeding has been bifurcated into two phases.  Phase I is designed to determine the validity of the Stipulation and Settlement Agreement (Stipulation) entered into by Staff and Mile High Telecom Partners, LLP (Mile High Partners).  If the Stipulation is determined to be valid, Phase II will be conducted for the purpose of determining whether the parties complied with its terms.  If the Stipulation is determined to be invalid, the Phase II issues will be moot.  See, Decision No. R02-1345-I.

4. The testimony subject to the Motion has been submitted in connection with Phase I.  See, Decision No. R02-1427-I.  As previously indicated, the Phase I issues involve an inquiry into the authority of Glaser and/or Wetherald to bind Mile High Partners and the Mile High Telecom Joint Venture (Joint Venture) to the terms of the Stipulation, whether they misrepresented the scope of that authority to the Commission or Staff,
 and, if so, whether that conduct is prohibited by Rule 11 of the Commission’s Rules of Practice and Procedure (Rule 11) thereby subjecting Glaser to Rule 11 sanctions.  In this regard, Staff contends that Glaser and Wetherald “unreasonably and fraudulently” induced it to agree to the terms of and to sign the Stipulation by producing correspondence from Swichkow as evidence of Wetherald’s actual and express authority to sign the Stipulation on behalf of Mile High Partners.  See, Staff Motion to Reopen Docket and Remand Proceeding (Motion to Reopen) dated August 27, 2002.

5. A review of the testimony/exhibits referred to in the Motion reveals that a substantial portion of it is, indeed, irrelevant to the issues involved in Phase I and will, therefore, be stricken.  Such testimony/exhibits includes, specifically:  (a) Glaser testimony at page 11, line 6 through page 21, line 11; and Glaser Exhibits MG-5, MG-6, MG-7, MG-8, and MG-9; and (b) Wetherald testimony at page 9, line 15 through page 10, line 7; page 12, line 5 through page 18, line 6; page 18, lines 8 through 13 (ending with the word “transaction”); page 18, line 13 (beginning with the word “We”) through line 20 (ending with the word “day”).  This testimony and the involved exhibits deal with efforts undertaken by Glaser, Wetherald, Mile High Partners, and/or the Joint Venture to comply with the terms of the Stipulation; i.e., Phase II issues.

6. As correctly pointed out in the On Systems/Wetherald Response, much of this testimony responds to testimony submitted by Steven Petersen (Petersen) and William P. Steele (Steele).  That testimony should also, therefore, be stricken as irrelevant.  This includes, specifically, page 7, line 16 through page 8, line 10 of the Steele testimony; Steele Exhibit WAS-1; and page 9, line 1 through page 10, line 4 of the Petersen testimony and Petersen Exhibits SP-11 and SP-12.
  

7. Page 22, line 12 through page 24, line 10 of the Glaser testimony will not be stricken.  This testimony is relevant to Phase I issues since it deals with information allegedly provided to Staff, directly or through its counsel, either prior to execution of the Stipulation or the filing of the Motion to Reopen.  The Glaser testimony on page 22, lines 12 through 23 provides context for the testimony that follows on page 23 and will not be stricken for that reason.

8. The Swichkow testimony referred to on page 2 of the Motion will be stricken.  Swichkow provides an insufficient foundation to support his statement that Wetherald sent a copy of the Show Cause Order to “the Partnership.”

9. Appendices A, B, C, D, and E attached hereto identify those portions of the pre-filed testimony of Glaser, Wetherald, and Swichkow that are stricken as well as the additional portions of the Steele and Petersen testimony that will be stricken.

II. ORDER

A. It Is Ordered That:

1. The Motion to Strike Pre-filed Direct Testimony filed by the Staff of the Colorado Public Utilities Commission in this matter is granted to the extent set forth above and as identified in Appendices A, B, C, D, and E attached hereto.

2. Decision No. R03-0207-I is modified consistent with the discussion set forth in Section I, Paragraph 6 of this Interim Order.

3. This Order shall be effective immediately.
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� The Glaser Response and the On Systems/Wetherald Response are collectively referred to herein as the Responses.


� See, Section D.VI. k. of the Stipulation (“The parties represent that the signatories to the Stipulation have full authority to bind their respective parties to the terms of the Stipulation”).


� To the extent necessary, Decision No. R03-0207-I is modified to achieve this result.  In addition, Appendix B to Decision No. R03-0207-I inaccurately failed to note that page 3, lines 1 through 3 of the Steele testimony is stricken.  That inaccuracy is rectified by Appendix E attached hereto. 


� Exhibits MG-5, MG-6, MG-7, MG-8, and MG-9 sponsored by Glaser, Exhibits SP-11 and SP-12 sponsored by Petersen, and Exhibit WAS-1 sponsored by Steele are also stricken even though they are not specifically referred to in Appendices A, B, C, D, or E.
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