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I. STATEMENT

1. On September 3, 2002, Applicant DSC/Purgatory, LLC, doing business as Mountain TranSport (Applicant or Mountain TranSport), filed the Application for an Extension of Certificate of Public Convenience and Necessity PUC Number 54985 (Application) which commenced the above-captioned docket.  

2. On September 9, 2002, the Commission gave public notice of the Application in its Notice of Applications Filed.  As noticed, Applicant seeks the following motor carrier authority:  

For a certificate of public convenience and necessity authorizing an extension of operations under PUC No. 54985 to include the transportation of 

passengers and their baggage, in call-and-demand limousine service,

between Durango Mountain Resort, on the one hand, and all points in the Counties of La Plata, Montezuma, Ouray, and San Juan, State of Colorado, on the other hand.  

3. Timely interventions of right were filed by Mill Creek Management Co., LLC (Mill Creek), and by Durango Transportation, Inc. (DTI).  Each intervention opposed the Application.  

4. The Commission set a hearing in this matter for November 19, 2002, in Durango, Colorado.  See Order Setting Hearing and Notice of Hearing, dated October 24, 2002.  

5. On October 24, 2002, Mountain TranSport filed in this proceeding a Motion to Amend Application and to Add Restriction (Mountain TranSport motion).  On October 25, 2002, Mill Creek filed a Conditional Withdrawal of Intervention.  In that filing Mill Creek stated that, if the Commission granted the Mountain TranSport motion and restrictively amended the application, the Mill Creek intervention could be deemed withdrawn.  

6. In its motion Mountain TranSport requested that the application in this proceeding be amended to read as follows:  

For extension of Certificate of Public Convenience and Necessity PUC No. 54985 to operate as a common carrier by motor vehicle for hire for the transportation of  

passengers and their baggage, in call-and-demand limousine service,

between Durango Mountain Resort, on the one hand, and all points in the Counties of La Plata, Montezuma, Ouray, and San Juan, State of Colorado, on the other hand.  

RESTRICTION:  

I.
This certificate is restricted against providing transportation service for passengers who originate or terminate at Cascade Village resort (which is defined to include all points within its present development and within the current Cascade Village Resort Master Plan, and any renamed or successor resort at the same location) located in the County of San Juan, except for providing transportation service between Durango Mountain Resort and Cascade Village Resort for owners of properties, or overnight guests registered at lodging facilities, located at Durango Mountain Resort, which for purposes of this restriction shall be defined as the existing Durango Mountain Resort and all property located within the current Durango Mountain Resort Master Plan.  

7. On November 14, 2002, the undersigned Administrative Law Judge (ALJ) granted the Mountain TranSport motion; approved the restrictive amendment to the application; and determined that any extension of Certificate of Public Convenience and Necessity (CPCN) PUC No. 54985 granted in this docket would contain the approved restrictive amendment.  As a result, the Mill Creek intervention was deemed withdrawn.  See Decision No. R02-1282-I.   

8. On November 19, 2002, at the time and place scheduled for commencement of the hearing, the ALJ called this case for hearing.  Applicant and DTI appeared through counsel, and the hearing was held.  

9. At the hearing Applicant presented eight witnesses.  Respondent presented five witnesses.  Exhibits Nos. 1 through 18 were marked for identification.  Exhibit Nos. 1 through 9, including Exhibit No. 5A, and Exhibit Nos. 11 through 18 were admitted into evidence.  Exhibit No. 10 was offered but not admitted into evidence.  

10. At the conclusion of Applicant’s direct case, DTI moved for dismissal for failure of Mountain TranSport to prove a prima facie case.  After hearing argument on this motion, the ALJ took the motion under advisement.  The hearing continued without prejudice to DTI’s motion, which will be resolved in this decision.  

11. At the conclusion of the hearing the ALJ closed the evidentiary record.  The parties were permitted to file post-hearing statements of position, if they wished to do so.  

12. On November 27, 2002, each party filed its Statement of Position.  

13. On December 4, 2002, Applicant filed a Notice of Supplemental Authority.  On December 9, 2002, Intervenor filed a Response and Objection to “Notice of Supplemental Authority.”  In its Response DTI asked that the Notice of Supplemental Authority be rejected and stricken.  

14. On December 20, 2002, the ALJ requested a supplemental filing from the parties.  See Decision No. R02-1430-I.  On January 2, 2003, each party filed its response to Decision No. R02-1430-I.  The matter was thereafter taken under advisement.  

15. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS OF FACT 
16. Applicant holds CPCN PUC No. 54985 (CPCN No. 54985).  This CPCN allows Mountain TranSport to provide scheduled service between Durango Mountain Resort and Durango with service to intermediate points.  As stated in the Notice, by this Application Mountain TranSport
 seeks to extend CPCN No. 54985 to permit Applicant to provide “call-and-demand limousine service between Durango Mountain Resort, on the one hand, and all points in the Counties of La Plata, Montezuma, Ouray, and San Juan, State of Colorado, on the other.”  The scope of the Application was narrowed somewhat by a subsequent restrictive amendment, as noted above.  

17. Mr. Gary Derck is the President and Chief Executive Officer of the Durango Mountain Resort (DMR or Resort).  The Resort is located on Purgatory Mountain (the mountain), is approximately 26 miles north of Durango, and is approximately 17 to 18 miles southeast of the Durango-La Plata County Airport (Airport).  At present, DMR has 450 rental units.  There are additional units occupied by permanent residents.
  

18. There is no public transportation between the mountain, including the Resort, and Durango.  At present, the only transportation services available between the mountain and Durango are:  DTI’s services, Mountain TranSport’s scheduled service, and private (included rented) vehicles.  In good weather and if the highway is in good condition, it takes approximately 45 minutes to reach DMR from Durango.  

19. La Plata and San Juan Counties (Counties) have approved plans for a considerable expansion of DMR over the next 10 to 20 years.  See Exhibit No. 3.  Among the concerns about the expansion raised by the Counties were transportation issues.  Although neither County required the filing of the instant Application, the development agreement between DMR and the Counties contains a provision which requires the availability of on-call service and shuttle service to meet transportation demands.  DMR must provide, or make arrangements to obtain, service to meet these requirements.   

20. DMR markets itself in Texas, Arizona, and New Mexico as a destination resort.  It markets both its winter activities and an expanding number of summer activities, both Resort events and regional activities.  In its marketing efforts and advertisements the Resort emphasizes its connection with Durango and prominently displays Durango and its amenities in brochures and informational materials.  See, e.g., Exhibit Nos. 1 and 2.  

21. As part of its destination resort emphasis, DMR offers, and has offered for the past four or five years, a Total Adventure Ticket (TAT) to its guests.  The TAT provides the opportunity for Resort guests who hold a four-day (or longer) ski pass to substitute a listed activity or event for one day of skiing.  See Exhibit No. 1.  There is a summer TAT available.  Id.  

For those at the Resort, in Mr. Derck’s experience, transportation to and from the TAT activities or events, as well as other attractions and sites (such as Mesa Verde and the Airport), is not readily available.  Generally speaking, Resort guests use the Mountain TranSport scheduled service to and from Durango or rent vehicles for access to Durango and other 

locations.  The Mountain TranSport scheduled service cannot go to all the locations in the TAT
 and cannot operate to the Airport.  The current scheduled service is not convenient for persons who wish to go into Durango in the evening for dinner or other entertainment.  The Mountain TranSport shuttle at present is designed primarily to accommodate the needs of persons who work at the Resort; as a result, the shuttle has a limited number of departures to and from DMR and has four stops in Durango.  Resort guests have complained orally and in writing (see, e.g., Exhibit No. 11) about the insufficiency of transportation service.  The perceived lack of adequate transportation service is a critical issue for the Resort.  

22. The Resort has safety concerns about its guests driving between DMR and Durango and the other attractions.  The 25-mile highway between DMR and Durango is unlit.  Animals frequently cross the highway; and there is a risk of accidents caused by hitting, or attempting to avoid, the animals.  Many Resort guests are unfamiliar with driving on snow-packed and/or icy roads, and many are unfamiliar with driving in mountainous terrain.  Some Resort guests drive to Durango, drink alcoholic beverages, and then drive back to the Resort.  In DMR’s opinion, availability of adequate call-and-demand service with drivers familiar with driving in the area will help address these safety concerns.  DMR does not believe that sufficient service is available at present.  

Resort guests have cited the cost of DTI’s service as a reason for not using that service.  The following prices are based on DTI’s current tariffs:  For one or two passengers, a one-way trip between DMR and Durango costs $54; for three or four passengers, the trip costs 

$60; and for five or more passengers, the trip costs $13 per passenger.  For one or two passengers, a one-way trip between DMR and Ignacio (the site of the Sky Ute Casino, a popular attraction in the area) costs $104; for three passengers, the trip costs $108; for four passengers, the trip costs $112; and for five or more passengers, the trip costs $23 per passenger.  For one passenger, a one-way trip between DMR and the Airport costs $65; for two passengers, the trip costs $80; for three passengers, the trip costs $96; for four passengers, the trip costs $112; and for five or more passengers, the trip costs $25 per passenger.    

23. Mr. Derck serves on a council composed of representatives from the ski areas and resorts in the region.  The DMR experience with respect to guests wanting greater flexibility and more opportunity to do things on their own schedule is a common theme in all the ski areas.  DMR sees a growing need for transportation services to meet this demand.  

24. The public which Mountain TranSport seeks to serve, if this Application is granted, consists of:  guests at the Resort, destination travelers, guests at other properties located in the region, homeowners, and anyone who wishes to go to or from the amenities and activities at or near DMR.  Either alone or in conjunction with other ski areas in the region, DMR has tried to address the transportation needs of this public.  The attempts were not successful, primarily because they involved scheduled service.  Based on its experience, DMR found that scheduled service does not provide the desired flexibility and responsiveness.  

25. If the Application is granted, Mountain TranSport will have two bases of operation:  DMR and downtown Durango.  This is important to DMR because it believes that two bases of operation will shorten the wait for transportation service.  Despite the perceived need to have shorter response times, DMR has not asked DTI to have a base of operations at the Resort.  

26. Mr. Derck provided no specific instances in which DTI failed or refused to provide service when requested to do so.  

27. Mr. Patrick Rothe is employed by the Telluride Ski and Golf Company.  Until October 2002, Mr. Rothe worked at the Resort, where he was employed for three and one-half years in the sales department.  While at DMR, his responsibilities included overseeing the group sales department; in that capacity he worked to bring groups to the Resort.  During his employment, the lack of transportation at DMR was an issue that was well-known throughout the country.  Specifically, in Mr. Roth’s experience, groups were reluctant to go to the Resort, and the tour operators who put groups together were reluctant to book groups into the Resort, due to the lack of transportation between the Airport and DMR and the lack of transportation between DMR and Durango.  Group representatives often expressed to him their concern about the lengthy wait for transportation (assuming that a DTI vehicle is available and dispatched immediately, the wait is at least 45 minutes).  Even if the group had its own transportation (for example, a bus), group representatives expressed concern about driving in snowy and/or icy conditions.  Further, the cost of using DTI was often unaffordable to guests at the Resort, who may pay through their group rates $225 to $250 for packages which include several days of lodging and lift tickets.  See also Exhibit No. 11 (letters and comments from Resort patrons).  Finally, people expressed to Mr. Rothe their desire to have door-to-door service when and where they want it; scheduled service does not meet these requests.  

In the 2001 through 2002 ski season,
 Mr. Rothe put together 150 groups with an average of 30 people per group.  His groups represented approximately 12,000 skier-days.  He 

did not recall using DTI for transportation for any group in the 2001 through 2002 ski season.  However, if a person contacted and used DTI on her own, Mr. Rothe would not have known.  DTI never approached Mr. Rothe about providing transportation for Resort guests, although DTI did provide some information about its group rates for transportation between the Airport and DMR.   

28. Mr. Rothe provided no specific instances in which DTI failed or refused to provide service when requested to do so.  

29. Mr. James C. Jones is the general manager of Mill Creek, which manages two resorts on the mountain:  Cascade Village Resort and The Lodge at Tameron.  Mill Creek has PUC-issued authorities (see Exhibit No. 4) and offers call-and-demand limousine service pursuant to those authorities.
  The properties managed by Mill Creek are DMR’s competitors.  

From March 1998 to March 2001 Mr. Jones worked for DMR.  During that time he was Director of Hospitality Sales, and his primary responsibility was to fill the lodging rooms available at the Resort.  His work brought him into daily contact with DMR guests.  A consistent complaint from the guests was the lack of transportation between DMR and Durango.  The guests also wished to travel to Mesa Verde, Silverton, and other attractions in the area.  Although the Resort advertised the availability of these attractions (for example, in the TAT), the lengthy delays (up to two hours in Mr. Jones’s experience)
 and the cost of DTI’s service were off-putting to the Resort’s guests.  As a result, they did not take advantage of the amenities and attractions offered in the region.  In addition, the guests did not want to drive on snowy and/or icy roads due 

to safety concerns and their inexperience in driving in such conditions.  Finally, irrespective of the season, guests would go to Durango in their own vehicles, drink alcoholic beverages, and drive back to the Resort; this raised safety concerns.  

30. In Mr. Jones’s opinion, based on his experience with the two resort management companies, the lack of transportation services adversely affects the entire resort community in two ways:  potential guests are less likely to come to the area; and, if they travel to the area, they find that they cannot do the things they wish to do because they cannot get off the mountain.  

31. Mr. Jones provided no specific instances in which DTI failed or refused to provide service when requested to do so.  

32. Mr. Thomas Bentley has been employed by the Resort since June, 2002.  He was employed by DMR from December 2001 to April 2002 as the bell captain for the Purgatory Village Hotel, one of the Resort properties.  He had responsibilities as the hotel’s concierge, and he worked at times at the front desk.  As the concierge he made reservations for hotel guests at restaurants and activities.  At the front desk he checked guests in and out and made various types of reservations for them.  Mr. Bentley observed individuals returning from dinner or a night out in Durango when it was obvious that they had been drinking.  In Mr. Bentley’s experience, most individuals who took trips to Durango did so by rental car or in their own transportation.  

33. In each of his capacities, Mr. Bentley had extensive and direct contact with hotel guests.  More than anything else, guests complained about transportation, or the lack of it, to and from the Airport and to and from Durango.  He had many experiences in which guests who wished him to call a taxi for them to go to Durango, when informed of the cost of using DTI to travel to Durango, “would just walk away.”  From December 2001 to April 2002, he made only one DTI reservation on behalf of a guest.  While Mr. Bentley stated that hotel guests did not use DTI’s service due to the long wait and due to the cost, the information he provided addressed principally the cost of DTI’s service.  

34. Mr. Bentley provided no specific instances in which DTI failed or refused to provide service when requested to do so.   

35. Mr. Klaus Gebhardt is a homeowner at DMR who has lived there full-time since 1996.  He served as president of the condominium association from 1999 to 2001 and served on the condominium board until July 2002.  He has heard other owners and renters complain about the lack of transportation between the Resort and Durango.  In August 2002 his family held a wedding at DMR.  The wedding guests rented units at the Resort.  The wedding guests told him they had to rent cars to travel between Durango and the Resort because DTI did not have sufficient vehicles and could not respond quickly enough to requests for transportation service.  If the Commission were to grant the Application and “if the service were reasonably priced,” Mr. Gebhardt would use the Mountain TranSport services to go to dinner in Durango, even though he has his own car.  He would use the Mountain TranSport service for safety reasons.  

36. Mr. Gebhardt provided only hearsay concerning general comments about DTI’s unavailability.  He provided no personal experiences or first-hand information concerning instances in which DTI failed or refused to provide service when requested to do so.  

37. Mr. Bruce K. Moss worked from 1994 to 1998 as the General Manager of the Purgatory Village Hotel.  Although this property is now part of the Resort, it was not owned by DMR when Mr. Moss worked there.  

38. Mr. Moss now owns Gateway Reservations, which he purchased in June 1999.  Gateway Reservations is a reservation service in Durango.  Through contracts with vendors, it provides year-round wholesale packaging of lodging, entertainment and activities, ski equipment (in season), transportation, and airfare for people coming to or staying in the Durango area.  Gateway Reservations focuses primarily on the church group market; its groups range in size from 20 to 280 people.  In calendar year 2001, Gateway Reservations made approximately 30,000 reservations, which equated to over 100,000 visitors to the Durango area.  Because DMR has its own sales and marketing staff working to bring people to Durango and the Resort, Mr. Moss considers his business to be in competition with the Resort.  

39. In the 2001 through 2002 ski season, Gateway Reservations brought approximately 5,000 people, mostly in church groups, to the Durango area.  Those persons stayed at lodgings throughout the area, not just on the mountain or at DMR.  They had constrained budgets and, in Mr. Moss’s opinion, could not afford to pay DTI’s rates for transportation to and from the mountain.  

40. Mr. Moss had extensive contact with guests at the Purgatory Village Hotel during his tenure from 1994 to 1998.  Guests complained about the inability to get around easily and the cost of available transportation.  He hears the same complaints today in his business, particularly with respect to transportation to and from the mountain.  Based on his personal observations, DTI does a good job of taxi service within Durango; service becomes less timely as one moves outside of Durango; and service becomes virtually non-existent when one moves onto the mountain.  This lack of service to and from the mountain concerns Mr. Moss because visitors want to have transportation readily available so they can travel to the various points of interest in the area.  Mr. Moss believes that the additional service which Mountain TranSport would provide if this Application is granted would be a boon to the local economy and to Mr. Moss’s business.  

41. Gateway Reservations encourages the use of rental cars for those travelers arriving by air carrier.  For various reasons, individuals renting cars prefer not to drive and will look for other options.  In Mr. Moss’s experience, DTI is not an option due to its cost and lack of availability.  Although Mr. Moss indicated that he would entertain the idea, at present DTI does not have a contract with, and so is not a vendor to, Gateway Reservations.  As a result, Gateway Reservations does not advise its customers to use DTI.  

42. Based on conversations and observations, Mr. Moss understands that DTI provides transportation between the Airport and Durango and between the Airport and the mountain.  Mr. Moss has not personally used the services of DTI.  

43. Mr. Moss provided two specific instances in which the lack of transportation was problematic.  First, in the 2001 through 2002 ski season a child who was a member of one of Mr. Moss’s groups suffered a fractured wrist during a snowboard lesson and needed to be transported from the mountain to the hospital.  The tour group leader contacted Mr. Moss, who drove to the ski area
 and transported the child to the hospital.  Mr. Moss took this action because neither the group’s chartered bus nor a shuttle was available.  There was no testimony that DTI was contacted or that, when contacted, DTI refused to provide service or provided service that was unreasonably delayed.  Second, in the summer of 2002 Gateway Reservations attempted to obtain transportation service from DTI for a tour group of approximately 40 people.  That attempt was unsuccessful because DTI could not get the necessary equipment to Durango at the requested time due to highway construction work then underway on Wolf Creek Pass.  From the testimony one cannot determine whether Mr. Moss’s attempt to obtain service from DTI was an effort to receive call-and-demand service or another type of transportation service which DTI is authorized to provide.  See DTI’s CPCN (Exhibit No. 16).  

44. Aside from the two instances discussed supra, Mr. Moss provided no specific instances in which DTI failed or refused to provide service when requested to do so.   

45. Mr. Mark Seiter is Senior Vice-President and Chief Financial Officer of DMR.  He manages the Resort, including the transportation services.  In that capacity, he is responsible for Mountain TranSport’s operations.  

46. Mr. Seiter provided information concerning the number, age, and general condition of the vehicle fleet (see generally Exhibit Nos. 8 and 9) and testified that, if the Commission grants the Application, more vehicles will be added as necessary.  There are leasing or financing arrangements in place to procure the necessary additional vehicles.  There is a scheduled maintenance program and a scheduled vehicle replacement program.  In addition, Mr. Seiter provided information about the number, experience, and training of drivers; about the on-staff trainers; and about the on-site training for new drivers.  There are a sufficient number of drivers available, there is training provided for the drivers, and there are means available to secure more drivers as necessary.  Further, Mr. Seiter provided a draft balance sheet (as of May, 2002) for DMR.  See Exhibit No. 7.  That draft balance sheet shows a year-to-date loss of $2,004,505.
  If depreciation is backed out, however, there is a positive cash-flow.  There are sufficient funds available to operate the call-and-demand limousine service if the Commission were to grant the Application.  

47. There is no serious dispute about the financial fitness of the Applicant or about the operational fitness of the Applicant.  

48. In its fiscal year ending April 30, 2002, DMR had approximately 300,000 visitor-days.
  Of this number, approximately one-third were local people; one-third were regional travelers; and one-third were destination travelers.  In 2002 the Resort had approximately 100,000 visitor-days in the summer months.
  The Resort expects that the number of visitor-days will increase in the winter when the snowfall returns to something approximating normal and will increase in all seasons as the Resort expands.  

49. Transportation between the Airport and DMR is of importance to the Resort because travelers arriving by air must get to and from the Resort.  In ski season 2001 through 2002 an estimated 20,000 persons needed transportation from the Airport to the Resort.  See Exhibit No. 13.  Of this number, DTI transported 132 persons from the Airport to the Resort and 140 persons from DMR to the Airport.  See Exhibit No. 18 at 2-3.  In addition, transportation between DMR and other locations (e.g., Durango, locations on the TAT) is important because Resort guests and visitors expect reasonably priced and available transportation while visiting.  

50. To provide this availability, if the Application is granted Mountain TranSport will have two stations for vehicles:  a downtown Durango location and a Resort location.  This arrangement is expected to reduce significantly, if not eliminate, the wait for transportation services experienced when one must travel from Durango to the Resort to pick up a passenger.  Having the two vehicle stations, however, will not reduce or affect the waiting time experienced by those seeking transportation from the Airport to the Resort.  

51. To address the need for the reasonably-priced transportation services which Mountain TranSport believes are necessary, it offered the rates which it proposes to file with the Commission if the Application is granted.
  See Exhibit No. 14.  There are proposed round-trip fares shown to seven specific locations (most of which appear in the TAT).  Id.  Each of these proposed fares is substantially lower than DTI’s fares for the same transportation service.  Fares to other locations will be calculated on a per-mile basis and have not been determined.  Id.  As the exhibit states, “actual tariffs have not been prepared.”  Id.  The proposed rates were developed to maximize the frequency of trips, to take into account the Resort’s estimate of what people will pay, and to encourage a frequency and volume of trips that, Applicant hopes, will generate sufficient monies to cover the costs of providing the service.  Mr. Seiter testified that the proposed rates may not cover Mountain TranSport’s costs to provide the transportation service.  

52. In Mr. Seiter’s opinion, the Resort has lost, and continues to lose, market share due to the lack of transportation.  He believes that, if the Application is granted, DMR will be able to compete with other resorts and to secure repeat business.  

Mr. Seiter stated that DTI’s service is adequate in the downtown Durango area.  He agreed that Applicant’s new call-and-demand limousine service, if granted, would take 

business away from DTI insofar as transportation to and from DMR is concerned.  He opined that this reduction in business would have no adverse financial impact on DTI given the relatively small amount of transportation provided by DTI to and from the mountain.   

53. Mr. Seiter provided no specific instances in which DTI failed or refused to provide service when requested to do so.  

54. Mr. Gary Gramlick is a Rate and Financial Analyst in the Transportation Section of the Commission.  He has worked in the Transportation Section for 17 years.  As one of his responsibilities and in the performance of his duties, he reviews transportation activities by regulated and unregulated entities to determine whether they come within the Commission’s regulatory authority.  Mr. Gramlick presented his opinion, as a Staff person, that a transportation carrier with Commission-issued authority may offer free (and nonregulated) transportation service in vehicles used to provide regulated service.  For example, a hotel with PUC authority to operate between the hotel and an airport may offer free service
 between the hotel and other locations.  He also opined that, if a transportation carrier with Commission-issued authority were to offer free transportation service to a location within the authority, the carrier’s conduct might warrant a Staff investigation.  For example, a hotel with PUC authority to operate scheduled transportation service between the hotel and an airport might be investigated if it offered free call-and-demand transportation service between the hotel and the airport.  

55. DTI has state and federal transportation authorities.  Under CPCN PUC No. 14916 and as pertinent here, DTI may provide taxi service, charter service, and call-and-demand limousine service:  (a) between the Airport, on the one hand, and all points within a 100-mile radius of the intersection of U. S. Highway 160 and U. S. Highway 550 in Durango, Colorado, on the other hand; (b) subject to specified restrictions, between all points within San Juan and Archuleta Counties; and (c) subject to specified restrictions, between all points in San Juan and Archuleta Counties, on the one hand, and all points in the State of Colorado, on the other hand.  See Exhibit No. 16.  DTI’s service territory encompasses the area which Applicant seeks to serve by call-and-demand limousine service.  

56. Mr. Charles B. Shisler is President and owner of Animas Ground Services, a company based at the Airport.  The company provides passenger and baggage handling services and aircraft servicing for airlines which serve the Airport.  The company also provides baggage delivery service.  Mr. Shisler has worked at the Airport since December 1990 and has owned Animas Ground Services since October 1995.  Since October 1995 he has spent approximately 60 percent of his time working at the Airport.  

57. In his position Mr. Shisler has occasion to speak with arriving and departing passengers about ground transportation between the Airport and DMR.  He has observed DTI’s Airport service over time.  He has heard complaints about DTI’s service, but those complaints have been “few and far between.”  He considers DTI’s transportation service at the Airport to be reliable and dependable.  

58. Ms. Cynthia King works for Durango Answering Service.  The company is owned by Mr. Arthur Olson, who owns DTI; has approximately 60 customers; and provides dispatch service for DTI 24 hours per day, 7 days per week.  Ms. King has worked for Durango Answering Service for approximately two and one-half years.  She is a shift supervisor on the 11 p.m. to 7 a.m. shift.  DTI transports passengers between the Airport and DMR.  Most of the transportation is arranged by reservation, either made with the driver at the time of the transportation from the Airport to DMR or made by subsequent call to Durango Answering Service.  In addition, DTI provides transportation service between Durango and DMR, including after the bars in Durango close at 2 a.m.  She has received some complaints about the cost of DTI’s service and the waiting time.
  To her knowledge, DTI has never refused to provide, or failed to provide, transportation service when requested to do so.  

59. Mr. Scott Foster is a driver and tour guide for DTI and has worked in that capacity for approximately six years.  As a tour guide he has provided sightseeing service to Mesa Verde and to the San Juan Mountains.  As a driver he has provided transportation service between the Airport and locations throughout the multi-county area served by DTI.  Transportation services provided to and from the Airport are arranged by walk-up, by advanced reservations with the drivers, and by calls.  DTI provides transportation between the Airport and DMR and offers a round-trip discount for that service.
  DTI provides service to the Resort year-round.  On behalf of DTI, Mr. Foster requested desk personnel at DMR to put up DTI advertising to make Resort guests aware of DTI’s services.  For unknown reasons, this effort was not fruitful.  Mr. Foster is aware of a few complaints about the cost of DTI’s service and about delays in providing requested service.
  In his experience, DTI has never failed or refused to provide service when requested to do so, including at 3 a.m. and at midnight.  

60. Mr. Arthur J. Olson has owned DTI for 20 years.  Under its state authority, DTI provides transportation services 24 hours per day, 7 days per week.  If the need arises, DTI obtains vehicles and hires drivers to meet the demand.
  To Mr. Olson’s knowledge, DTI has never refused or failed to provide service when requested to do so.  

61. According to Mr. Olson, the past three years have been a “financial disaster” for DTI, but nonetheless it has provided transportation services when and as requested.  Mr. Olson wishes to maintain DTI and to have DTI continue to provide transportation services as it has for over 20 years.  

62. At least in ski season 2001 through 2002, the Resort ran a free transportation service between the Airport and DMR.
  See Exhibit No. 12 (number of persons transported, without charge, between the Airport and the Resort by DMR for Adventure Tours).  Mr. Olson testified that the free service adversely affected DTI financially by causing it to lose at least tens of thousands of dollars in revenues.  As a result of that experience, Mr. Olson anticipates that, if the Application is granted, there will be a serious and adverse financial impact on DTI and a concomitant and significant impairment, if not destruction, of DTI’s ability to provide transportation services throughout its large service area.  

63. Mr. Paul J. Hoffman is a Compliance Investigator with the Transportation Section of the Commission and has worked in that job for approximately 22 years.  He issued a Violation Warning to Mountain TranSport on January 11, 2002, during a routine inspection.  See Exhibit No. 5.  He also prepared a Complaint Report concerning the Violation Warning.  See Exhibit No. 5A.  The Violation Warning was issued because, in Mr. Hoffman’s opinion and based on his experience and understanding of Commission policy, the free-of-charge transportation service provided by Mountain TranSport between DMR and the Airport was an unauthorized extension of Mountain TranSport’s CPCN and violated Rule 4 Code of Colorado Regulations 723-31-5.1. 
  Beyond the action noted on the Complaint Report, neither Mr. Hoffman nor any other member of Commission Staff took further action with respect to the Violation Warning.   

64. Applicant presented very limited to no evidence concerning DTI’s service, other than service between the Resort and Durango and between the Resort and the Airport.  

III. DISCUSSION  

65. The legal standard governing this Application for common carrier, call-and-demand limousine passenger authority is that of regulated monopoly.  Section 40-10-105(1), C.R.S.; Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).  Under this doctrine the Commission may not authorize a second common carrier to provide the same, or even similar, service within the same geographic territory as an existing common carrier without a showing that the service provided by the existing common carrier is substantially inadequate.  Yellow Cab Cooperative Association, 869 P.2d at 548; Ephraim Freightways, Inc. v. Public Utilities Commission, 151 Colo. 596, 599-600, 380 P.2d 228, 231 (1963); see also Colorado Transportation Co. v. Public Utilities Commission, 158 Colo. 136, 405 P.2d 682 (1965).  

Under the doctrine of regulated monopoly, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Public Utilities Commission, 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.
  RAM Broadcasting v. Public Utilities Commission, 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Public Utilities Commission, 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued CPCN.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
66. The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc., 151 Colo. at 603, 380 P.2d at 232.  When a common carrier renders service to a number of customers within a specific geographic area, it is expected that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, a general pattern of inadequate service must be established in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction are not sufficient.  

Although Mountain TranSport is applying for an expansion of its existing common carrier authority, it has the same burden of proof as those who apply for common carrier authority.  Thus, Mountain TranSport must demonstrate the public need for the proposed 

service and the substantial inadequacy of existing call-and-demand services in order to obtain a CPCN to provide the proposed call-and-demand limousine service.  

67. Based on the evidence of record as a whole, the ALJ finds that Mountain TranSport has not sustained its burden of proof under the above-described legal standards.  Applicant presented no evidence that the incumbent common carrier failed or refused to respond to a service request on more than an occasional basis.  At most, the evidence adduced at hearing established the witnesses’ preference for additional call-and-demand service and their opinion that additional call-and-demand service would be beneficial.  In controlling case law the Colorado Supreme Court has rejected both of these as bases for establishing the substantial inadequacy of an existing common carrier’s service.  See, e.g., Yellow Cab Cooperative Association, 869 P.2d at 548-49, and cases cited therein; Rocky Mountain Airways, Inc., 181 Colo. at 173-74, 509 P.2d at 806-07; Public Utilities Commission v. Weicker Transfer & Storage Co., 168 Colo. 339, 342-343, 451 P.2d 448, 449-50 (1969).  

68. There was limited evidence of specific instances in which DTI may not have provided service:  the two events presented in Mr. Moss’s testimony.  The ALJ finds neither of these to be persuasive evidence of DTI’s failure to provide or refusal to provide call-and-demand service.  In the instance involving the injured child, there was no evidence that anyone contacted DTI to request service.  In the instance involving the tour group, there was no evidence concerning the type of service (e.g., sightseeing, charter, call-and-demand) requested of DTI.  Further, even if the evidence had established that DTI was involved in both instances, two isolated events are insufficient to establish the necessary pattern of inadequate service.  

69. As two bases for a Commission finding that DTI’s service is substantially inadequate, Applicant offers:  (a) DTI’s rates and charges, which Mountain TranSport characterizes as “excessive,” and (b) DTI’s failure to have a base of operations on the mountain.  The ALJ finds that neither supports a finding that DTI’s service is substantially inadequate.  

70. Mountain TranSport posits that the Commission should consider “that a substantial factor for the public’s refusal to use Durango Transportation is its excessive rates and charges.”  Applicant’s Closing Statement of Position at 2; see generally id. at 3 passim.  Applicant cites Mellow Yellow Taxi Company v. Public Utilities Commission, 644 P.2d 18, 19 (Colo. 1982), for the proposition that the “Colorado Supreme Court has endorsed the PUC’s consideration of charges in determining whether service is substantially inadequate.”  Applicant’s Closing Statement of Position at 2.  Mountain TranSport provided supplemental authority for the proposition that the Commission should consider the rates charged by the incumbent when determining the adequacy of the incumbent’s service.
  Applicant further argues that the public need for reasonable rates would be served by its proposed rates.   

71. DTI argues that, because they have been approved by the Commission, its rates should not be used as evidence of inadequate service, DTI’s Closing Brief at 10, and that “the jurisprudence of this Commission does not hold that cost is an issue relevant to inadequacy of service.”  Response and Objection to “Notice of Supplemental Authority” at 3.  With respect to the supplemental authority cited by Applicant, DTI argues that it is not persuasive authority because it was decided under federal law and under a different statutory scheme.  Response and Objection to “Notice of Supplemental Authority” at 2.  

72. The ALJ finds that the public’s putative refusal to use DTI due to its rates should not be considered evidence of substantial inadequacy of DTI’s service; that Applicant’s proposed rates
 are not persuasive; and that there is no controlling Colorado authority on the issue of a transportation carrier’s rates being used as evidence of substantial inadequacy of service.  

73. The concept of using would-be riders’ refusal to use incumbent’s services due to its existing rates as evidence of substantial inadequacy of service is intriguing.  Ultimately, however, the argument must be -- and is -- rejected.  First, the Mellow Yellow Taxi case is not persuasive or controlling on this point.  The passing reference to “charges” (i.e., rates) is in the Supreme Court’s discussion of the facts found in the underlying Commission decision.  Mellow Yellow Taxi Co., 644 P.2d at 19.  A careful reading of that Commission decision (Decision No. R79-1739 (November 2, 1979)) reveals that the Commission did not rely on the incumbent’s rates or charges in reaching its decision to grant, in part, the application at issue there.  Second, absent a Commission finding to the contrary,
 DTI’s existing rates, which the Commission permitted to go into effect by operation of law,
 are fair, just, reasonable, and not unduly discriminatory.  Sections 40-10-118, 40-3-102, 40-3-111, 40-6-111, C.R.S.; cf. Public Utilities Commission v. District Court, 186 Colo. 278, 527 P.2d 233 (1974) (rates permitted to go into effect by operation of law are valid).  They are legal rates and may not be challenged in this application proceeding.  To permit Applicant to argue that DTI’s present rates and charges are a substantial factor in the public’s perceived refusal to use DTI’s services and, thus, are evidence of inadequate service, would be contrary to this principle.  In addition, it could raise issues about the Commission’s authority to call into question legal rates in collateral proceedings (such as this application proceeding).
  

74. Much of the testimony elicited by Applicant focused on whether or not a witness would use, or believed others would use, Mountain TranSport’s services if the rates charged were as set out in the proposed rates found in Exhibit No. 14.  The ALJ finds that this testimony and Exhibit No. 14 unpersuasive.  First, Exhibit No. 14 was prepared for this proceeding.  The rates contained in that exhibit have not been submitted to the Commission for consideration and are not in effect, either by operation of law or by Commission decision.  They are without legal meaning.  Second, Exhibit No. 14’s purpose was to provide a point of comparison to DTI’s rates, to show that DTI’s rates are too high, and to offer a point of reference for witnesses’ testimony that they and others would use a less-costly transportation provider.  In view of the finding that Applicant may not argue that DTI’s present rates and charges are a factor in the public’s perceived refusal to use DTI’s services and, thus, evidence of inadequate service, both Exhibit No. 14 and the related testimony are irrelevant.  Third, as noted supra, the rates which an applicant for common carrier authority might or would charge if the Commission granted its application are irrelevant per se in a CPCN application proceeding.  Rates are addressed in a separate proceeding which occurs after the application is granted.  

On the question of controlling Colorado authority concerning use of an incumbent transportation carrier’s rates as evidence of substantial inadequacy of service, the ALJ is aware of no such authority; and Applicant presented none.  Mountain TranSport did offer Rural Water 

District No. 1 v. City of Wilson, 243 F.3d 1263 (10th Cir. 2001), as its supplemental authority for the proposition that the cost of procuring an incumbent’s service should be considered in determining the adequacy of the incumbent’s service.  That case involves, and rests on, construction and interpretation of a federal statute, 7 U.S.C. § 1926(b), one purpose of which is to reduce the cost of water service to each user.  Given that purpose, the Tenth Circuit concluded that the cost of the incumbent’s service and its effect on potential users (i.e., did the cost discourage or prevent use of the incumbent’s service by potential customers?) were important issues to be considered.  Given the statutory basis of the decision and the fact that it pertains to a regulatory scheme quite different from regulated monopoly in Colorado, the ALJ finds Rural Water District No. 1 neither controlling nor persuasive.  

75. Mountain TranSport posits that “the fact that DTI has not set up a base of operations at or near DMR is … legally significant, as the Commission has taken such operational inadequacies into account (and indeed has sometimes considered it a requirement) in other cases.”  Applicant’s Closing Statement of Position at 3; see also id. at 10.  Applicant cites Public Utilities Commission v. Stanton Transportation Company, 153 Colo. 372, 386 P.2d 590 (1963), as support.  Applicant argues that DTI’s failure to have a base of operations at or near the Resort supports a finding that DTI’s service is substantially inadequate.  

76. DTI strongly disagrees, arguing that DTI’s failure to have a base of operations at or near the Resort “is not, as a matter of law, a basis to show substantial inadequacy or the need for an additional service.”  DTI’s Closing Brief at 10 (emphasis in original).  In support of its position, DTI cites Rocky Mountain Airways, Inc., 181 Colo. at 174-75, 509 P.2d at 806-07.  

77. The ALJ finds that the fact that DTI does not maintain a base of operations at or near the Resort is neither evidence of the substantial inadequacy of DTI’s service nor evidence of the public need for additional transportation service.  

78. First, the Stanton Transportation Company case relied upon by Applicant is inapposite.  In that case the Colorado Supreme Court upheld a Commission decision to condition the grant of a transfer of a permit on the transferee’s maintaining an existing office and base of operations.  The Commission did not require the creation of a new, additional base of operations.  As the court stated, “the only real issue presented is whether the Commission, upon an application to transfer a private carrier permit, … may … impose in the public interest reasonable restrictions not inconsistent with the past operations upon how the permit shall be operated by the transferee.”  Stanton Transportation Company, 153 Colo. at 375 (emphasis in original).  The decision is not support for the proposition that the absence of a base of operations is evidence of a common carrier’s substantially inadequate service.  

79. Second, the Rocky Mountain Airways, Inc., case cited by DTI is apposite and instructive.  In that case the Commission granted an application for a CPCN for common carrier call-and-demand service notwithstanding the existence of an incumbent carrier.  The incumbent did not maintain a base of operations at the Eagle Airport, and its CPCN did not require it to do so.  The Commission based its decision to grant the CPCN on public witness testimony that it would be better or preferable to have an air carrier based at the Eagle Airport.  The Colorado Supreme Court reversed the Commission decision, quoting with approval the dissent of Commissioner Lundborg:  “This Commission has never indicated by rule or otherwise that the abstract proposition of maintaining [equipment] permanently at each of an operator’s authorized bases of operations is an essential ingredient to adequate call and demand service.”  Rocky Mountain Airways, Inc., 181 Colo. at 175, 509 P.2d at 806.  The facts of this case are a close parallel to the facts in the case at bar.  

80. Research has revealed no change in the legal landscape from that described by Commissioner Lundborg.  The ALJ is aware of, and Applicant has cited, no Commission decision or other controlling Colorado authority for the proposition that, in a situation in which the incumbent’s CPCN does not require a base of operations at a specific location,
 the absence of a base of operations is evidence of the substantial inadequacy of the incumbent’s service.  The ALJ will not adopt such a standard in this case.
  

81. Because Mountain TranSport has not met its burden of proof with respect to the substantial inadequacy of DTI’s existing service, it is unnecessary to reach the question of whether or not Mountain TranSport met its burden of demonstrating the public need for the proposed call-and-demand limousine service.  It is unnecessary to reach conclusions about the Applicant’s operational and financial fitness, including the issue of the alleged unauthorized extension of service provided under its CPCN, and the other questions raised by the parties.  

IV. CONCLUSIONS OF LAW 
82. Mountain TranSport did not establish that the service provided by the existing certificated common carrier DTI within the proposed service area is substantially inadequate.  

Mountain TranSport did not meet its burden of proof in this Docket.  

83. In view of the decision that Mountain TranSport did not meet its burden of proof, the Motion to Dismiss made by DTI at the close of Mountain TranSport’s direct case is moot.  

84. The Application should be denied.  

85. The restrictive amendment approved in Decision No. R02-1282-I will be rendered moot by the denial of this Application.  

86. The request to strike contained in the Response and Objection to “Notice of Supplemental Authority” filed by DTI should be denied; and the Supplemental Authority filed by Mountain TranSport should be considered.  

87. Docket No. 02A-464CP should be closed.  

V. ORDER

A. The Commission Orders That:   

1. The Application for an Extension of Certification of Public Convenience and Necessity PUC Number 54985 filed by Applicant DSC/Purgatory, LLC, doing business as Mountain TranSport, is denied.  

2. The restrictive amendment approved in Decision No. R02-1282-I is moot.  

3. The Motion to Dismiss made by Durango Transportation, Inc., at the close of Applicant’s case is moot.  

4. The request to strike contained within the Response and Objection to “Notice of Supplemental Authority” filed by Durango Transportation, Inc., is denied.  

5. Docket No. R02-464CP is closed.  

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

 
b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.    

8.   If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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� Mountain TranSport is the name under which DSC/Purgatory, LLC, provides transportation service.  DSC/Purgatory, LLC, is affiliated with Durango Mountain Resort.  For all practical purposes, the Resort is the applicant here.  


� The record is not clear as to this number.  


� No Mountain TranSport scheduled shuttle service is available to locations other than those “between the Purgatory Ski Area in La Plata County, State of Colorado, and Durango, Colorado, via Colorado State Highway 550, with service to intermediate points.”  See CPCN No. 54985 (Exhibit No. 6).  Some of the activities in the TAT are in locations which cannot be served under this authority.  


�  The ski season is December to March.   


� The authorities are not as broad as the authority sought by Mountain TranSport in its Application.  


� Mr. Jones attributed the delay to the lack of vehicles stationed on the Mountain.  Because it was not within his area of responsibility, he did not ask DTI to put vehicles on-site at DMR.  


� The ski area was not identified.  


�  Among other things, the fiscal year 2002 results were driven by lack of snow in the 2001 through 2002 ski season.  


�  Due to lack of snowfall in ski season 2001 through 2002, the number of ski season visits and the length of those visits were down in fiscal year 2002 from previous years.  


� In the aftermath of September 11, 2001, overall visitor-days were down in fiscal year 2002 even before the dearth of snowfall in the 2001 through 2002 ski season.  Visitor-days in the summer of 2002 were adversely affected by forest fires and by the continuing after-effects of September 11, 2001.  


�  The proposed rates are beyond the scope of this proceeding.  However, because Mountain TranSport makes an argument in support of its Application relying on this information, it is provided to put that argument in context.   


�  To be free service, there must be no charge to the rider either directly (e.g., money paid at the time of each ride) or indirectly (e.g., per-ride charge added to the room charges).  


�  The record contains no further information about these complaints.  


�  DTI’s tariffs contain no provision for a round-trip discount fare.  See Exhibit No. 17.  


�  The record contains no further information about these complaints.  


�  This includes an occasional vehicle lease from another carrier or from a rental car company.  Mr. Olson testified that DTI does not notify the Commission of these leases because they are generally of short duration.  Mr. Olson testified that the leased vehicles are covered by his insurance.  


�  From the record it is unclear when DMR began to provide this free service.  It is also unclear whether DMR continues to provide the free service using its own equipment, has contracted with another entity to provide the free service, or has ceased to provide the free service.  Further, if the service is no longer provided, the record contains no information about when the service ceased.  What is clear is that the Resort provided a free service between DMR and the Airport in the past.  


�  Mr. Hoffman’s testimony is consistent with that presented by Mr. Gramlick on this point, although Mr. Gramlick did not cite a specific Commission rule.  


� Substantial inadequacy of an incumbent’s service is a subset of public need.  See, e.g., Colorado Transportation Company, 158 Colo. at 142-43.  They are often discussed as separate elements, and this decision uses that convention.  


�  Mountain TranSport provided this case authority with a Notice of Supplemental Authority filed on December 4, 2002.  On December 9, 2002, DTI filed its Response and Objection to “Notice of Supplemental Authority,” requesting that the Notice of Supplemental Authority be stricken.  In that response, DTI presented both procedural arguments addressing the Notice of Supplemental Authority and substantive arguments addressing the supplemental authority.  The request to strike the supplemental authority will be denied.  Both the supplemental authority and the substantive response will be considered.    


�  The proposed rates are the rates contained in Exhibit No. 14.  


� Such a finding could be made in a complaint case or in a Commission show cause proceeding.  


� DTI is incorrect to the extent it argues that the Commission approved the rates.  “Approval” occurs when the Commission issues an order following suspension and investigation of the tariffs containing proposed rates pursuant to § 40-6-111, C.R.S.  This did not occur with respect to DTI’s present rates.  


� But cf. Town of Fountain v. Public Utilities Commission, 167 Colo. 302, 447 P.2d 527 (1968) (based on facts presented in an application case involving electric utilities, Commission found utility-required contributions in aid of construction and construction advances so large as to be tantamount to denial of service).  The ALJ is unaware of this principle being applied in any transportation case.  


� DTI’s CPCN does not require it to maintain a base of operations at or near the Resort.   


� Even if the absence of a base of operations at or near the Resort were to be considered evidence of inadequate service, the ALJ finds that, in this case, the absence of such a base of operations alone is insufficient to sustain a finding that DTI’s service is substantially inadequate.  DTI’s CPCN does not require it to maintain a base of operations at or near the Resort.  There is no evidence that the absence of a base of operations at or near the Resort has resulted in DTI’s failure to provide or refusal to provide service when requested to do so.  Applicant has not established that the absence of a base of operations at or near the Resort has resulted in, or contributed to, substantially inadequate service by DTI.  
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