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I. statement

1. This complaint was filed on January 17, 2003.  Complainant Steven F. Morris alleges
 that he lives in the City and County of Broomfield and is being assessed a zone charge of $5 per month.  He states that he lives in the southwest corner of Range 68 West, Township 1 South, Section 20.  He notes that Respondent Qwest Corporation’s (Qwest) guidelines state that a base rate area for a central office with more than 2,500 access lines would generally be 0 to 3.5 miles from the central office, and Zone 1 would be 3.5 to 6 miles from the central office.  Complainant further sets out that he is approximately 2.4 miles in a straight line from the Qwest central office which serves more than 2,500 customers.  Complainant concedes that the exchange area map locates him in Zone 1.  However, he alleges that all other residents of the City and County of Broomfield that are less than three miles from the Broomfield/Qwest central office, except those in Section 20, are within the base rate area and charged no distance charge.  For relief Complainant requests the following:

I would simply like to be treated as the other residents of Broomfield, a similar distance from the Qwest serving central office, and not be required to pay the $5 per month fee.

2. On February 3, 2003, Qwest filed its Motion to Dismiss.  Qwest argues that the Complainant fails to state a claim.  Qwest states that since the Complainant concedes that his residence is located within zone 1 as shown on the map, this establishes that Qwest is charging an appropriate rate and that the Complainant cannot possibly prevail.  Qwest points out that the zone guidelines are just that, guidelines only.  For the reasons set forth below the motion will be denied.

3. Complainant has alleged that Qwest is charging him differently for the same service it provides to other customers in like circumstances.  As such, he has stated a claim against Qwest that Qwest is charging a discriminatory rate.  Complainant has alleged that his circumstances, and indeed those of other individuals in Section 20, are the same circumstances as individuals in the base rate area and should be charged similar rates.  Qwest points out in footnote 2 of its Motion that zones depend upon a variety of factors such as population concentration, network architecture, and geographical features.  None of this information is in the record at this moment.  The Complainant will have to carry his burden of establishing that he is similar in these regards to the customers located in the base rate area.

4. The Motion to Dismiss is denied.

II. ORDER

A. It Is Ordered That:

1. The Motion to Dismiss filed February 3, 2003 by Qwest Corporation is denied.

2. This Order shall be effective immediately.
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� For the purpose of deciding the Motion to Dismiss, all facts alleged are taken as true.
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