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I. STATEMENT

1. On January 28, 2003, On Systems Technology, LLC (On Systems) and Tim Wetherald (Wetherald) filed a Motion to Strike Prefiled Direct Testimony (On Systems/Wetherald Motion) in this matter.  On January 29, 2003, Michael L. Glaser, Esq. (Glaser) also filed a Motion to Strike Prefiled Testimony (Glaser Motion).
  The Motions seek to strike certain portions of the direct testimony and/or exhibits submitted in this matter on January 21, 2003, by John P. Trogonoski (Trogonoski), William A. Steele (Steele), Steven Petersen (Petersen), and Paul L. Meyer (Meyer).  The Motions identify those portions of the subject testimony and/or exhibits sought to be stricken along with references to the evidentiary bases underlying the requests.

2. On February 4, 2003, Mile High Telecom Partners, LLP (Mile High) submitted its Response to the Motions (Mile High Response).  The Mile High Response is directed to the testimony and/or exhibits submitted by Petersen and Meyer.  On February 5, 2003, the Staff of the Colorado Public Utilities Commission (Staff) filed its Response to the Motions (Staff Response).
  The Responses generally contend that the testimony of the subject witnesses and/or the exhibits referred to therein should not be stricken and should be admitted under the Commission’s relaxed evidentiary procedures.  In the alternative, the Responses contend that the challenged testimony and exhibits are admissible under applicable evidentiary rules.

3. Staff and Mile High correctly point out in the Responses that the Commission is not bound by the technical rules of evidence in the conduct of its hearings.  See, § 40-6-101(4), C.R.S., and Rule 81 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-81.  Our Supreme Court has recognized, for example, that hearsay is admissible in administrative proceedings and may form the sole basis of an administrative determination if it is sufficiently reliable, trustworthy, and has probative value commonly accepted by reasonable and prudent persons in the conduct of their affairs.  See, Industrial Claims Appeals Office v. Flower Stop Marketing Corporation, 782 P.2d 13 (Colo. 1989).  These “relaxed” evidentiary procedures apparently result from a recognition that Commission fact-finders have specialized expertise in the matters they are called upon to adjudicate and are, therefore, able to assign appropriate weight to evidence that would otherwise be inadmissible in civil proceedings, especially those heard by lay juries.

4. Notwithstanding the above, Rule 81(a)(2) of the Commission’s procedural rules, 4 CCR 723-1-81(a)(2), provide that the Commission shall, to the extent practical, “…observe and conform to the Colorado Rules of Evidence [CRE]…” in order to promote uniformity in the admission of evidence.  This provision recognizes that burdening the record with evidence that is not admissible under general evidentiary rules is often unproductive, creates confusion, and increases the possibility that a decision will be based on inherently unreliable evidence.

5. With the above principals in mind, the Motions will be granted, in part, consistent with the discussion below.  Appendices A, B, C, and D attached hereto identify those portions of the prefiled testimony of Trogonoski, Steele, Petersen. and Meyer and/or the exhibits referred to in such testimony that are stricken.  To the extent the Motions are denied (i.e., testimony or exhibits not stricken), it may be presumed that the administrative law judge (ALJ) has determined that the challenged testimony or exhibit:  (a) is admissible under the CRE (i.e., is relevant, is not hearsay because it is not offered for the truth of the matter asserted, is hearsay but is admissible under one or more exceptions to the hearsay rule, or a proper foundation has been established for admissibility); or (b) is not ordinarily admissible under the CRE but is sufficiently reliable, trustworthy, and probative to be admitted with the appropriate weight to be afforded to it.

6. In some instances, testimony that would otherwise not be relevant or that assumes certain facts not in evidence has not been stricken for the sake of efficiency since it is designed to rebut testimony anticipated by other parties.  See, for example, Steele testimony at pages 7-8 and Exhibit WAS-1.   In some instances an exhibit offered into evidence by a witness who is unable to properly authenticate it has been admitted when the proper sponsoring witness has offered the same exhibit into evidence.  See, for example, Exhibit JPT-6 and Exhibit LS-1.  Opinion testimony encompassing the ultimate legal issues to be decided in this proceeding has been admitted notwithstanding the fact that its usefulness in assisting the ALJ in determining factual issues may be limited.  See, for example, Petersen testimony at page 7, lines 8-11; page 8, lines 16-21; page 12, lines 9-11; page 12, lines 18-21 and page 13, lines 1-9; and Meyer testimony at page 3, lines 1-4; page 4, lines 8-16.

7. The following portions of the testimony submitted by Trogonoski are stricken:

Page 3, lines 16-23:  hearsay.

Page 4, lines 1-6:  hearsay; lack of foundation.

Page 8, lines 20-23, page 9, lines 1-3:  lack of foundation; assumes facts not in evidence; violates best evidence rule.

Page 9, lines 8-11:  hearsay.

Page 9, line 23, page 10, lines 1-6:  lack of foundation; hearsay.

Page 10, lines 12-13:  lack of foundation; violates best evidence rule.

Page 11, line 23, page 12, line 1:  hearsay.

Page 14, lines 7-9:  lack of foundation.

Page 18, lines 1-8:  not relevant to issues involved in Phase I of the proceeding.

8. The following portions of the testimony submitted by Steele are stricken:

Page 2, lines 14-19, page 3, lines 1-3:  cumulative.

9. The following portions of the testimony submitted and/or the exhibits offered by Petersen are stricken:

Page 3, lines 3-5:  speculative and non-responsive.

Page 5, line 12:  lack of foundation.

Page 6, lines 1-6; page 9, lines 3-4 and Exhibit SP-7:  hearsay, violates best evidence rule; lack of foundation (sponsoring witness’ testimony regarding Exhibit SP-7 does not establish that exhibit is what it purports to be; i.e., minutes of Mile High Managing Partner meeting of May 16, 2002.

Page 7, line 22, page 8, lines1-5 and Exhibit SP-10:  lack of foundation; hearsay.

Page 11, lines 20-21:  question assumes facts not in evidence and encompasses issues not relevant to Phase I proceedings.

Page 12, line 2:  lack of foundation.

Page 12, lines 12-17:  lack of foundation.

Page 13, lines 1-3 and line 6: lack of foundation.

Page 13, lines 10 and 13:  lack of foundation.

10. The following portions of the testimony submitted and/or the exhibits offered by Meyer are stricken:

Page 4, lines 3, 5, 16 and 17:  lack of foundation.

Page 6, lines 8-9:  lack of foundation.

II. ORDER

A. It Is Ordered That:

1. The Motion to Strike Prefiled Direct Testimony filed by On Systems Technology, LLC and Tim Wetherald and the Motion to Strike Prefiled Testimony filed by Michael L. Glaser, Esq. in this matter are granted to the extent set forth above and as identified in Appendices A, B, C, and D attached hereto.  

2. This Order shall be effective immediately.
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� The deadline for filing the subject pleadings was January 28, 2003.  See, Decision No. R02-1427-I.  However, this deadline for Glaser was extended by one day.  See, Decision No. R02-0123-I.  The On Systems/Wetherald Motion and the Glaser Motion are collectively referred to herein as the Motions.


� The Mile High Response and the Staff Response are collectively referred to herein as the Responses.
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