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I. statement

1. On January 21, 2003, Thermo Power and Electric, Inc. (Thermo), filed a Petition to Intervene in Support of Application and in Support of Decision by August 28, 2003 (Petition).  The Petition is unopposed, states good cause, and will be granted.  

2. On February 13, 2002, the undersigned Administrative Law Judge (ALJ) held a prehearing conference in this matter.  See Decisions No. R03-0129-I and No. R03-0159-I.  All parties were present and represented by counsel.  

3. As noted in Decision No. R03-0129-I, the Public Service Company (PSCo)-Thermo power purchase agreement now in effect, which the Third Amendment seeks to extend for a ten-year period, will expire on August 28, 2003.  To accommodate this deadline and to provide sufficient time for a Commission decision on applications for reconsideration, reargument, or rehearing (RRR) within that timeframe, as well as for other reasons, Thermo requested that the ALJ enter an order:  (a) finding that the due and timely execution of the Commission’s functions imperatively and unavoidably requires that a recommended decision of the ALJ be omitted; and (b) ordering that the Commission enter an initial decision in this matter.  The other parties indicated that they did not object to this procedure.  After discussion of this request, the ALJ denied Thermo’s request.  

4. Thermo proposed a procedural schedule and hearing dates which would accommodate a recommended decision, a decision on exceptions, and a decision on applications for RRR by August 28, 2003.  The parties had discussed the proposed schedule prior to the prehearing conference.  There was general agreement with the proposal.  Refinements and clarifications occurred during the prehearing conference.  

5. The following procedural schedule and hearing dates will be adopted for this proceeding:  (a) Intervenors
 will file their answer testimony and exhibits on or before April 18, 2003; (b) PSCo and Thermo
 will file rebuttal testimony and exhibits on or before May 2, 2003; (c) Intervenors will file their cross-answer testimony and exhibits
 on or before May 2, 2003; (d) corrections to pre-filed testimony and exhibits will be filed on or before May 7, 2003; (e) prehearing motions will be filed on or before May 7, 2003; (f) if needed, a final prehearing conference will be held on May 9, 2003;
 (g) hearing will be held on May 13 through 15, 2003; and (h) parties will file their post-hearing statements of position on or before May 21, 2003, with no opportunity for response.  The parties request that the ALJ issue a Recommended Decision on or before June 4, 2003.  

6. Parties will serve work papers with their testimony and exhibits, including any corrected testimony and exhibits.  To the extent that PSCo and Thermo have not provided to the other parties the work papers underlying the testimony and exhibits filed on December 20, 2002, they must do so no later than close of business on Wednesday, February 19, 2003.   

7. Response time to discovery pertaining to testimony and exhibits filed on December 20, 2002, will be ten calendar days.  By agreement, this applies to audit propounded by Staff.  

8. With respect to discovery pertaining to answer testimony and exhibits:  (a) response time will be five calendar days; (b) discovery served
 later than 12 o’clock noon on a Friday will be considered served on the following Monday; and (c) responses must be in the requesting counsel’s possession on the due date.  By agreement, this applies to audit propounded by Staff.  Service of audit requests is made directly on the utility itself and not on its counsel, and service of audit responses is made directly on Staff and not on its counsel.  

9. With respect to discovery pertaining to rebuttal testimony and exhibits and to cross-answer testimony and exhibits:  (a) response time will be three calendar days; (b) discovery served
 later than 12 o’clock noon on a Friday will be considered served on the following Monday; and (c) responses must be in the requesting counsel’s possession on the due date.  By agreement, this applies to audit propounded by Staff.  Service of audit requests is made directly on the utility itself and not on its counsel, and service of audit responses is made directly on Staff and not on its counsel.  

10. The following process will apply to resolution of disputes with respect to discovery:  (a) the interested parties first must discuss and attempt to resolve the dispute; (b) if that attempt is unsuccessful, the requesting party may move to compel response to the discovery;
 and (c) once a motion is made, a hearing on the motion will be held by telephone as soon as practicable.  The ALJ assigned to this docket will hear motions related to discovery.  

11. The cut-off date for discovery pertaining to the testimony filed on December 20, 2002, is the date on which answer testimony is due.  The cut-off date for discovery pertaining to intervenors’ answer testimony is the date on which rebuttal testimony and cross-answer testimony are due.  The cut-off date for discovery pertaining to rebuttal testimony and to cross-answer testimony is the first day of the hearing.  As used here, the cut-off date is the last date on which discovery may be propounded.  By agreement, these cut-off dates apply to audit propounded by Staff.

12. Copies of all discovery requests and responses must be served on all counsel.  Parties shall not file discovery requests and responses with the Commission and shall not serve discovery requests and responses on the Commission advisors (including Commission counsel) identified by Staff in the Rule 9(d) Notice filed in this docket.  

13. Parties are advised that, with respect to any stipulation reached, parties are to provide, at the time the stipulation is filed and in addition to the hard copies required to be filed, an electronic version (on a 3.5” diskette in MS Word or MS Excel format) of the stipulation and of all attachments or exhibits.  

14. Parties are reminded of Rule 4 Code of Colorado Regulations 723-1-22(d)(3), which states:  “If a pleading refers to new court cases or other authorities not readily available to the Commission, six copies of each case or other authority shall be filed with the pleading.”  If a party wishes the ALJ to consider a cited authority other than an opinion of the United States Supreme Court, a reported Colorado state court opinion, or a Commission decision, the party must provide copies of that cited authority.  

II. order

A. It Is Ordered That:

1. The procedural schedule discussed above is adopted.  

2. A prehearing conference shall be held in this matter at the following time and date:  

DATE:

May 9, 2003  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room  


1580 Logan Street, OL-2  


Denver, Colorado  

Hearings shall be conducted in this matter at the following dates and times:  

DATES: 
May 13 through 15, 2003  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room  


1580 Logan Street, OL-2  


Denver, Colorado  

3. The parties shall follow the procedures and shall make the filings set forth above.  

4. The Petition to Intervene in Support of Application and in Support of Decision by August 28, 2003, filed by Thermo Power and Electric, Inc., is granted.  

5. This Order shall be effective immediately.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Thermo is an intervenor in this proceeding and, as such, is entitled to file answer testimony.  Thermo apparently elected to file its answer testimony with PSCo’s direct case in December, 2002.  Thermo’s testimony supports PSCo’s application in this case.  Although the ALJ understands that it does not plan to do so, nothing prohibits Thermo from filing additional answer testimony on April 18, 2003.  


�  Thermo will sponsor the testimony of Mr. Robert Kartheiser filed by PSCo with its direct case.  Thus, if they wish to do so, Staff of the Commission (Staff) and the Office of Consumer Counsel (OCC) have the opportunity to respond to Mr. Kartheiser’s testimony in their answer testimony.  Accordingly, it is appropriate to permit Thermo to file rebuttal testimony to Staff and OCC answer testimony which addresses Mr. Kartheiser’s testimony.  


�  Cross-answer testimony may address, and respond to, only the answer testimony filed by other intervenors.  In view of their having the opportunity to respond to the testimony of Mr. Kartheiser in their answer testimony (see note 2), Staff and OCC may not address Mr. Kartheiser’s testimony in their cross-answer testimony.  Staff and OCC may address any answer testimony filed by Thermo on April 18, 2003.  


�  Absent further order, the prehearing conference will be held only in the event a prehearing motion is filed or a party requests that the prehearing conference be held.  If no prehearing motion has been filed and no request has been made, the parties shall file an order of witnesses on May 9, 2003.  The prehearing conference will not be held.  


�  “Served” means received in hand by the responding party’s counsel.  Service on responding counsel may be accomplished by facsimile or by hand-delivery.  


�  “Served” means received in hand by the responding party’s counsel.  Service on responding counsel may be accomplished by facsimile or by hand-delivery.  


�  A party may make a motion to compel in writing or orally.  In either event, the moving party must provide a copy of the discovery at issue and of the written objections to discovery to the ALJ at least four hours in advance of the hearing and, at the time of making the motion, must inform the ALJ of the availability of counsel for the interested parties.  
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