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I. STATEMENT

1.
On February 4, 2003, Michael L. Glaser, Esq. (Glaser) filed a Motion to Reconsider Orders Regarding Disqualification of David Nocera (Motion) in the captioned proceeding.  The Motion seeks reconsideration of the denial of the Motion to Disqualify Assistant Attorney General David M. Nocera and the Office of the Attorney General (Motion to Disqualify) and the Motion for Leave to File a Reply to the Staff Response to the Motion to Disqualify previously filed in this matter by Glaser, On Systems Technology, LLC, and Tim Wetherald.  See, Decision No. R03-0101-I.  The Motion to Disqualify requested that Mr. Nocera and the Attorney General’s Office be disqualified from serving as legal counsel to the Staff of the Colorado Public Utilities Commission (Staff) in this matter on the ground that Mr. Nocera may be a witness in this case.

2.
On February 10, 2003, Staff filed its Response to the Motion (Staff Response).

3.
The Motion again contends that Mr. Nocera will be required to be a witness in this matter and should, therefore, be disqualified from serving as Staff’s counsel pursuant to Rule 3.7(a) of the Colorado Rules of Professional Conduct (CRPC).  In this regard, Glaser apparently asserts that he provided information to Staff, through Mr. Nocera, that established Mr. Wetherald’s authority to execute the Stipulation and Settlement Agreement (Stipulation) that is the subject of this matter on behalf of Mile High Telecom Partners, LLP.  Glaser contends that Staff relied on the legal advice provided to it by Mr. Nocera in determining the scope of Mr. Wetherald’s authority and whether to request that the Commission reopen this proceeding.  Glaser wishes to inquire, apparently of Mr. Nocera and/or other members of Staff, as to the specifics of such advice.  Recognizing that such an inquiry would ordinarily be precluded by the attorney-client privilege, Glaser points to certain testimony submitted in this matter by two Staff members in support of his argument that Staff waived the attorney-client privilege.  See, Motion at page 2.

4.
The Staff Response again disputes the necessity of Mr. Nocera being a witness and also denies that Staff has waived the attorney-client privilege.  

5.
The undersigned administrative law judge has previously determined that Staff has not waived the attorney-client privilege for the reasons more fully set forth in Decision No. R03-0176-I.  The discussion on that point contained in that decision will not be repeated here and, instead, is incorporated herein for all pertinent purposes.  

6.
However, even if the privilege were deemed waived, it is not necessary for Glaser to make Mr. Nocera a witness in order to elicit evidence concerning the information provided to Staff bearing on Mr. Wetherald’s authority to execute the Stipulation.  The subject evidence may be elicited by other means.
  A determination of whether such evidence (if admissible and credible) is legally sufficient to establish Mr. Wetherald’s authority is a question of law.  It is difficult to understand how the legal advice provided to Staff by Mr. Nocera on this point could be relevant even if not privileged.  Of course, Staff may attempt to rebut such evidence.  However, it has apparently determined that it will not be necessary to make Mr. Nocera a witness to do so.

8.
For the reasons set forth above and in Decision Nos. R03-0101-I and R03-0176-I, the Motion fails to establish that Staff has waived the attorney-client privilege and/or that Mr. Nocera should be disqualified from serving as Staff’s counsel in this matter pursuant to CRPC 3.7(a).   

II. ORDER

A.
It Is Ordered That:

1. The Motion to Reconsider Orders Regarding Disqualification of David Nocera filed in the captioned proceeding by Michael L. Glaser is denied.

2. This Order shall be effective immediately.
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Bruce N. Smith
Director

 	� For example, Glaser appears to have first-hand knowledge of what was provided to Staff and may testify as such.  See, Affidavit of Michael L. Glaser attached to the Motion.  


 	� Mr. Nocera has not pre-filed direct testimony in this matter as required by Decision No. R02-1427-I and Staff has indicated that it has no intention of calling him as a witness.  See, Staff Response to Motion to Disqualify at page 6.  In this regard, it is again observed that Mr. Nocera has an obligation to determine whether his withdrawal as Staff’s legal counsel is required under applicable ethical rules and to act appropriately.  See, Taylor v. Grogan, 900 P.2d 60 (Colo. 1995) and Comment 5 to CRPC 3.7.  
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