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I. STATEMENT

On December 30, 2002, at 3:10 p.m. Golden West Commuter, LLC (Golden West), filed its Motion to Dismiss Application of Overseas Emporium, Inc. and Alternative Motion In Limine (Motion) in the captioned proceedings via facsimile transmission.  The Motion contends that Overseas Emporium, Inc. (OE), failed to properly respond to discovery.
  It requests that the OE application be dismissed or, in the alternative, that it be precluded from offering any testimony or evidence at the hearing on the issues of public need for the proposed services to, from, or between points in Jefferson County and the alleged inadequacy of existing service of Golden West.  

1. OE’s response to the Motion was due on January 2, 2003, under the provisions of Decision No. R02-1450-I.  OE did not file a response.

Under the provisions of Decision No. R02-1450-I the Motion was required to be filed with the Commission and served on OE on or before noon on December 30, 2002.  As indicated above, the Commission did not receive the Motion until 3:10 p.m. on that date.  Therefore, the Motion was not filed on a timely basis and may be denied on that basis alone.

Regarding the substance of the Motion, a review of the discovery requests referenced therein and OE’s responses thereto reveal that, indeed, the responses could be more complete.  However, they are not so defective as to warrant the relief requested by the Motion.  OE’s responses, while unsatisfactory to Golden West, are responses nonetheless.  They suggest that all evidence to be presented by OE relating to a need for transportation service to, from, or between points in Jefferson County and the potential inadequacy of existing service within that area is contained in OE’s amended application.  As such, they may afford Golden West the ability to successfully impeach or exclude evidence presented by OE in connection with those issues that may be derived from other sources.

II. ORDER


A.
It Is Ordered That:


1.
The Motion to Dismiss Application of Overseas Emporium, Inc. and Alternative Motion In Limine filed by Golden West Commuter, LLC, is denied.  


2.
This Order shall be effective immediately.
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DALE E. ISLEY
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Administrative Law Judge
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Bruce N. Smith
Director

� Copies of Golden West’s discovery directed to OE on December 13, 2002, and OE’s responses dated December 20, 2002, were attached to the Motion.
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