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I. BY THE COMMISSION:

Statement

1. The Colorado Public Utilities Commission gives notice of proposed rulemaking regarding its rules regulating transportation by motor vehicle.  The intent of the proposed rules is to repeal and reenact, with modifications such as those described in this order and in the attached proposals, the rules found at 4 Code of Colorado Regulations (CCR) 723-6, 9, 15, 23, 31, 33, and 35.

2. The proposed repeal and reenactment is part of a greater Commission effort to revise and recodify its current rules.  The proposed repeal and reenactment is intended to update the existing rules related to transportation by motor vehicle; to make the rules related to transportation by motor vehicle consistent, to the extent possible, with other Commission rules; to improve administration and enforcement of relevant provisions of Title 40 of the Colorado Revised Statutes; to eliminate unnecessary or burdensome regulation; and to improve the regulation of proceedings before the Commission.  A copy of the proposed rules is attached to this notice of proposed rulemaking.

3. The statutory authority for the proposed rules is found at §§ 40-2-108, 40-2-110.5(8), 40-2-116, 40-3-101(1), 40-3-102, 40-3-103, 40-3-110, 40-4-101, 40-5-105, 40-7-113(2), 40-10-105(1), 40-10-105(2)(c), 40-10-107, 40-10-110, 40-10-111, 40-10-120(4), 40-11-103(1), 40-11-105, 40-11-106, 40-11-109, 40-11-115(4), 40-13-104(1), 40-13-105, 40-13-107, 40-13-110(1), 40-14-103(2)(c), 40-14-104(2), 40-14-108(1), 40-14-110, 40-16-105, 40-16-103.6(1), 40-16-104(1.5), 40-16-105(1), 42-4-1809(2)(a), 42-4-2108(2)(a), and 42-20-202(1)(a), C.R.S.

4. An Administrative Law Judge (ALJ) for the Commission will conduct a hearing on the proposed rules and related issues at the below stated time and place.  Interested persons may submit written comments on the rules and present these orally at hearing, unless the ALJ deems oral presentations unnecessary.  The Commission also encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before hearing, the Commission requests that such comments be filed no later than March 2, 2004.  Reply comments should be submitted by March 12, 2004.  The Commission requests that interested persons submitting comments do so both in paper and electronic format.  The Commission may post electronically submitted comments to its web site.  The Commission will consider all submissions.

5. Because the proposed rules will result in the repeal of the Commission's existing rules regulating transportation by motor vehicle, interested persons may also submit comments regarding whether specific provisions in the presently existing rules should be retained in the reenacted rules.

6. The rules proposed in the instant notice of proposed rulemaking consolidate all the various sets of rules regulating transportation by motor vehicle.  Prior to this notice of proposed rulemaking, the Commission initially issued notice of a proposed repeal and reenactment of transportation by motor vehicle rules on November 14, 2002, in Docket No. 02R-596TR, Decision No. C02-1271.  At the request of parties in other rulemaking dockets, the Commission terminated the rulemaking for the rules regulating transportation by motor vehicle.  Since the termination of the rulemaking, emergency rules were adopted for towing carriers, motor vehicle carriers exempt from regulation as public utilities, and household goods movers.  See Docket Numbers 03R-097TO, 03R-346EC, and 03R-347EC, respectively.  Since the termination of the rulemaking, the Commission opened three dockets to adopt permanent rules for towing carriers, household goods movers and property carriers, and exempt passenger carriers.  See Docket Numbers 03R-139TO, 03R-401HHG, and 03R-402EC, respectively.  The rules proposed in the instant notice of proposed rulemaking attempt to capture the substantive changes in the above dockets, to the extent presently possible (permanent rules regarding household goods movers and property carriers, and exempt passenger carriers have not been finalized as of the time of this notice of proposed rulemaking).  Appendix A, attached hereto, shows all the rules proposed to be replaced, including those not yet finalized.

7. As part of its overall objective to improve consistency between rules, the Commission has proposed language that consolidates the rules that are common among the various types of carriers providing transportation by motor vehicle.  Sections of the rules that are not common among the various types of carriers providing transportation by motor vehicle, for example, those regarding safety, common and contract carriers, intrastate passenger carriers, interstate carriers, towing carriers, and household goods movers and property carriers, have also been revised to improve consistency, where appropriate.   This standardization of rule language, along with changes to regroup rules and improve readability and efficiency, has resulted in significant changes from current rule language.

8. We have also intentionally made changes to certain rules.  Although it is not possible to list every rule language change, we highlight several major areas of substantive change, as follows:

Civil penalty amounts reflect amendments to § 40-7-113, C.R.S., that resulted from HB03-1289 and SB03-225.

Rules regarding applications and registrations are revised to provide consistent information about the applicant or registrant.

Rule 6001 is a compilation of definitions currently found in various rules and is more comprehensive than the existing rules.  Significant new definitions are found in paragraphs (f) duplicating or overlapping operating rights (derived from current rule 4 CCR 723-31-4); (i) enforcement official; (l) exempt passenger carrier; (p) – (dd) various insurance and registration forms; (ii) – (ll) new definitions pertaining to household goods; (uu) office and specialty goods; and (ccc) seating capacity.

Rule 6007 is a compilation of insurance rules currently found in five different sets of rules. Paragraph (d) and subparagraph (f)(I)(C) of rule 6007 provides for alternate self-insurance for any carrier qualifying under Colorado law.

Proposed subparagraphs 6007(b)(II)(B) and (C) should be read in conjunction with proposed paragraph 6608(b)(XII).  These proposed provisions further specify how insurance or surety coverage interacts with the valuation of lost or damaged cargo.

Paragraph 6008(c), regarding hazardous and nuclear materials, is a new provision proposed pursuant to §§ 42-20-205 and 42-20-506, C.R.S.

Paragraphs 6016(e) through (h) explain, more specifically than the current rules, the process for the enhancement of civil penalties.

Paragraph 6103(a) deletes the exemption currently found in rule 723-15-5.3 relating to an owner of a motor carrier who also drives.

Subparagraphs 6103(b)(I) and (II) are added so that the federal rules relating to mandatory anti-lock brakes (49 C.F.R. § 393.55) and markings on emergency doors (§ 393.92) do not apply to vehicles that are smaller than those defined in §§ 390.5 and 393.5.

Subparagraph 6103(c)(III) is a new provision clarifying how off-duty time is calculated.

Subparagraph 6103(e)(II) is a new provision requiring that all motor vehicles designed to transport passengers, not merely those with a seating capacity of 16 or more, be inspected annually in accordance with 49 C.F.R. §§ 396.17 through 396.23.

Rule 6104 is a new rule that reflects actual practice regarding weighing stretched limousines.  Rule 6104 is intended, however, to apply to all motor vehicles that are subject to the safety jurisdiction of the Commission.

Paragraph 6201(a) defines "capable."  This definition is derived partially from current rule 4 CCR 723-1-65(e).

Rule 6211 applies the dual-use vehicle requirements to both contract and common carriers.

Paragraph 6254(e), regarding a taxicab's cosmetic condition, eliminates the two taxicab-age categories currently found in 4 CCR 723-31-25.5.  The proposed paragraph contemplates that all taxicabs, regardless of age, will be subject to the cosmetic rule.

Proposed rule 6256 deletes current rules regarding the calculation of flat rates and the automatic increase of flat rates when new meter rates are set.  Paragraph 6256(c) is new and it clarifies how taxicab flat rate fares are to be calculated for drops in different zones.  Paragraph 6256(f) establishes that changes to flat rates will be accomplished either by application or by the Commission on its own motion.

Paragraph 6304(c) amends current rule 4 CCR 723-33-8 by providing a luxury limousine qualification procedure when it is not practical for the vehicle to be physically inspected.

Rule 6305 is a new rule providing for revocation of a luxury limousine carrier's registration pursuant to § 40-16-103.6.

Rule 6307 changes the criteria currently found in 4 CCR 723-33-2.3 for qualifying a discretionary vehicle pursuant to 40-16-101(3)(a)(IV)(E).

Rule 6308 is new and establishes criteria for determining the threshold for providing luxury limousine service.

The exemption for "repossessors" that is found in current rule 4 CCR 723-9-1.4 has been deleted.  Generally, repossessors will be subject to the proposed rules with respect to permitting, motor vehicle liability coverage, and equipment.  However, the proposed rules also make exceptions for repossessors with regard to cargo liability coverage, garage keeper's liability coverage, external markings, storage facilities, towing authorization, and rates and charges.

These proposed rules combine the Emergency Rules Regulating Household Goods Movers (4 CCR 723-35) with the portions of the Emergency Rules, Regulations, and Civil Penalties Governing Motor Vehicle Carriers Exempt From Regulation as Public Utilities (4 CCR 723-33) regarding property carriers.

Paragraph 6608(d) amends current emergency rule 6621(d) by establishing that a contract amendment is not valid or enforceable if the household goods mover obtains the shipper's signature on the amendment by duress or coercion.

9. Coordination of this rulemaking with other planned rulemaking proceedings for Practice and Procedure, Telecommunications, Electric and Steam, Gas, Railroads, and Water is a sizeable undertaking.  Because of the need to coordinate all efforts, the Commission finds that hearings in this matter should consider:  (a) coordination of efforts among the various other ongoing or planned rulemaking proceedings; and (b) whether future hearing dates should be set for that purpose.

10. Notwithstanding this NOPR, we note that the parties now have an opportunity to suggest changes to the rules governing regulated entities.  The Commission will consider any suggestions as to how our rules may be made more efficient, rational, or meaningful.  We recognize that regulation imposes costs, and therefore, we note that suggestions, as to which rules are not necessary or are unduly burdensome, will be fully considered by the Commission.  
II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the February 10, 2004 edition of The Colorado Register.

2. A hearing on the proposed rules and related matters shall be held before an Administrative Law Judge as follows:

DATES:
March 22 and 23, 2004
TIME:
9:00 a.m.
PLACE:
Commission Hearing Room

Office Level 2 (OL2)

Logan Tower

1580 Logan Street

Denver, Colorado

At the times set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Administrative Law Judge deems oral comments unnecessary.  At the hearings referenced above, the Administrative Law Judge may set further hearing dates to continue the discussion and comment.

3. Interested persons may file written comments in this matter before the hearing.  The Commission requests that such prefiled comments be submitted in both paper and electronic format no later than March 2, 2004.  Reply comments should be submitted by March 12, 2004.  The Commission will consider all submissions, whether oral or written.

4. This order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
January 14, 2004.

THE PUBLIC UTILITIES COMMISSION
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