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I. BY THE COMMISSION:

Statement

1. The Colorado Public Utilities Commission gives notice of proposed rulemaking regarding its rules regulating water utilities.  The intent of the proposed rules is to repeal and reenact with modifications such as those described in this order and in the attached proposals the rules found at 4 Code of Colorado Regulations (CCR) 723-5.

2. The proposed repeal and reenactment is part of a greater Commission effort to revise and recodify its current rules.  The proposed repeal and reenactment is intended to update the existing rules related to water utilities; to make the rules related to water utilities consistent, to the extent possible, with other Commission rules; to improve administration and enforcement of relevant provisions of Title 40 of the Colorado Revised Statutes; to eliminate unnecessary or burdensome regulation; and to improve the regulation of proceedings before the Commission.  A copy of the proposed rules is attached to this notice of proposed rulemaking.

3. The statutory authority for the proposed rules is found at §§ 40-2-108, 40-3-102, 40-3-103, 40-3-104.4,  40-4-101,  40-4-108, and 40-4-109, C.R.S.

4. An Administrative Law Judge (ALJ) for the Commission will conduct a hearing on the proposed rules and related issues at the below stated time and place.  Interested persons may submit written comments on the rules and present these orally at hearing, unless the ALJ deems oral presentations unnecessary.  The Commission also encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before hearing, the Commission requests that such comments be filed no later than February 17, 2004.  Reply comments should be submitted by February 27, 2004.  The Commission requests that interested persons submitting comments do so both in paper and electronic format.  The Commission may post electronically submitted comments to its web site.  The Commission will consider all submissions.

5. Because the proposed rules will result in the repeal of the Commission's existing rules regulating water utilities, interested persons may also submit comments regarding whether specific provisions in the presently existing rules should be retained in the reenacted rules.

6. The Commission initially issued notice of a proposed repeal and reenactment of water rules on March 19, 2002, in Docket No. 02R-173W, Decision No. C02-0312.  At the request of parties in the concurrent dockets relating to repeal and reenactment of electric and gas utility rules, the Commission terminated all rulemaking proceedings to pursue workshop discussions on the proposed rules.  The intent of the workshops was to provide an open forum for discussion about the rules, in order to make the subsequent rulemakings progress more quickly and efficiently.  During the summer and fall of 2003, Commission staff held a series of workshops on the possible changes to the existing electric and gas rules.  The workshops were highly productive and resulted in numerous revisions to the rules that had been noticed in the initial rulemaking.  This revised document became the basis for this second notice of proposed rulemaking.  Although the attachment to this order is not in redline form, a redline version showing the changes from the version that was noticed on March 19, 2002 (i.e., changes resulting from the workshop process), can be found on the Commission’s website at www.dora.state.co.us/puc/rulemaking/compareNOPR_WaterWorkshopRules.pdf.

7. As part of its overall objective to improve consistency between rules, the Commission has implemented language that is essentially identical in the majority of sections within the X000, X100, and X400 series rules for electric, steam, gas and water.  Many other sections of the electric, steam, gas, water and telecommunications rules have also been revised to improve consistency, where appropriate.   This standardization of rule language, along with changes to regroup rules and improve readability and efficiency, have resulted in significant changes from current water rule language.

8. We have also intentionally made changes to certain rule requirements.  Although it is not possible to list every change to existing rules, we highlight several major areas of substantive change, as follows:

A definition of “affiliate” was included.  This definition is similar to that adopted by the Federal Communications Commission, 47 CFR and in Part 32, the Uniform System Of Accounts, § 32.9000, Glossary of terms. Definition “Customer” has been refined   Definitions for both distribution and service line “Extensions” have been added along with the corresponding rule on “line extensions, see Rule 5208. Definitions of “local office” and “principal place of business” have been added to more accurately apply rule requirements for these locations, (see Rule 5001).  

A requirement has been added to specify that a utility must maintain a current version of its tariffs on-line if it has a public website (see Rule 5005(b)). 

A section was added to clearly delineate under what circumstances an application needs to be filed and what information needs to be included (see Rule 5002).

The dispute and informal complaint section clarifies the distinction between customer disputes raised directly with the utility and informal complaints to the Commission, as well as the record keeping requirements for both (see Rule 5004).  We added a requirement for utilities to maintain records for all customer inquiries.  We recognize that most consumers contact a utility regarding a problem, or to ask questions via telephone, and not in written form.  In matters of safety or discontinuance of service, the timeliness of verbal communication is essential.  However, customer complaints to the Commission can be resolved more efficiently if written contact records are available.  We cannot expect the utility to interpret whether a consumer’s inquiry may result in a potential dispute or request for a specific investigation, so utilities should maintain a written record of all such contacts.  Memorializing all consumer inquiries – written and verbal – will help protect the utility against unfounded complaints at the Commission, and will aid in investigation of consumer inquiries to the Commission.  We also note that utilities currently have such account notation systems in place.

New sections were added for record keeping (see Rule 5005), and reporting requirements (see Rule 5006).  Each section is a summary listing of all such requirements contained in the rules, with rule number references.  Similarly, a new section for tariff and contracts, (e.g., Rule 5108) was added to provide a summary listing of rules which address utility tariff requirements.

New sections were added for certificates of public convenience and necessity for franchises, service territory, and facilities (see Rules 5100, 5101, and 5102).  A new requirement to specify areas proposed to be served in section-township-range format, along with proposed service dates, was added to the service territory section (see Rule 5101(a)(IV)).

Clarification was added to specify that rules relating to location of service meters apply as of the time of installation (see Rule 5301).

A requirement was added for the utility to clearly show any unregulated charges or transferred balances on a customer’s bill (see Rule 5400(a) (VII) and (VIII)).

A new rule requirement was added permitting utilities to provide e-billing in lieu of a printed bill where requested by a customer and technically feasible (see Rule 5400(b)).

A comprehensive section was added to address billing or meter errors.  The proposed Rule 5401 addresses meter and billing errors in three categories.  Sections (a)(I) and (II) address errors that were discovered through a meter accuracy test, usually specified in percentage error.  It is unknown when this type of meter inaccuracy began.  The meter could have started reading slow or fast shortly after the meter was tested previously, or the inaccuracy could have started the day before the meter accuracy test, or any time in between.  We propose that an average error estimate over the period be used to calculate the under- or over-charged amount.  Therefore, the rule specifies that the utility is allowed to charge, or is required to refund, one half of the under- or over-billed amount for the period.  Section (a)(III) addresses the situation in which the meter stopped registering, or only registered partially or intermittently for a known period of time.  In this case, the rule directs the utility to equitably estimate a charge based on similar periods in previous years.  Lastly, sections (a)(IV) and (V) address the situation in which the utility finds that an incorrect usage multiplier, register mechanism, or other error has been made over a known period of time.  In this case the utility is allowed to charge, or required to make a refund to, the customer for the under- or over-billings for the period at issue.  In all cases, the period of liability is limited to two years to provide certainty to both customers and utilities.

A requirement for utilities to retain customer billing records for two years was added (see Rule 5400(c)).

Fees were increased to $50 for utility customers to have a member of the Commission witness meter testing, as the current fee understates the Commission’s cost for the service (see Rule 5305(b)(I)). 

The proposed rules add a new requirement that the notice of disconnection be provided in a specific language other than English.  Utilities are required to provide notice in another language if the latest U. S. Census information shows that at least 10% of the population in a utility’s service territory use that specific language as their primary language.  This requirement replaces the current Spanish requirement (see Rule 5407(d)).

9. Coordination of this rulemaking with other planned rulemaking proceedings for Practice and Procedure, Telecommunications, Transportation, Gas, Railroads, Steam and Electric is a sizeable undertaking.  Because of the need to coordinate all efforts, the Commission finds that hearings in this matter should consider:  (a) coordination of efforts among the various other ongoing or planned rulemaking proceedings; and (b) whether future hearing dates should be set for that purpose.

10. Notwithstanding this NOPR, we note that the parties now have an opportunity to suggest changes to the rules governing regulated utilities.  The Commission will consider any suggestions as to how our rules may be made more efficient, rational, or meaningful.  We recognize that regulation imposes costs, and therefore, we note that suggestions, as to which rules are not necessary or are unduly burdensome, will be fully considered by the Commission.  
II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the January 12, 2004 edition of The Colorado Register.

2. A hearing on the proposed rules and related matters shall be held before an Administrative Law Judge as follows:

DATES:
March 12, 2004
TIME:
9:00 a.m.
PLACE:
Commission Hearing Room

Office Level 2 (OL2)

Logan Tower

1580 Logan Street

Denver, Colorado

At the times set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Administrative Law Judge deems oral comments unnecessary.  At the hearings referenced above, the Administrative Law Judge may set further hearing dates to continue the discussion and comment.

3. Interested persons may file written comments in this matter before the hearing.  The Commission requests that such prefiled comments be submitted in both paper and electronic format no later than February 17, 2004.  Reply comments should be submitted by February 27, 2004.  The Commission will consider all submissions, whether oral or written.

4. This order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
December 10, 2003.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


GREGORY E. SOPKIN
________________________________


POLLY PAGE
________________________________


JIM DYER
________________________________

Commissioners
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