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I. BY THE COMMISSION

A. Statement

1. On August 21, 2003, the Federal Communications Commission (FCC) issued its Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, FCC 03‑36, Triennial Review Order (Triennial Review Order).
  That order modified the unbundling obligations of incumbent local exchange carriers (ILEC) such as Qwest Corporation pursuant to 47 U.S.C. § 251.  Specifically, Rule 51.319(a)(4),(a)(5), and (a)(6)
 require an ILEC to provide competing carriers with nondiscriminatory access to DS1, DS3, and dark fiber loops on an unbundled basis except where the state commission has found, through application of certain "triggers" or certain criteria regarding potential deployment of competitive facilities,
 that competing carriers are not impaired without access to the ILEC's unbundled loops "at a specific customer location."  According to Rule 51.319(a)(7), a state commission is required to complete any initial review applying these triggers and criteria within nine months from the effective date of the Triennial Review Order.  The Triennial Review Order became effective on October 2, 2003; therefore, any state commission review under Rule 51.319(a)(7) must be completed by July 2, 2004.

2. Rule 51.319(d)(2) requires an ILEC to provide unbundled access to local circuit switching to competing carriers serving end-users using DS0 capacity loops, except where the state commission finds that competing carriers are not impaired without such access in a particular market (i.e., a particular geographic area defined by the state commission), or where the state commission finds that any impairment would be cured by implementation of transitional unbundled local circuit switching in a given market.  In determining whether competing carriers are impaired without access to unbundled circuit switching, a state commission is required to apply the triggers listed in Rule 51.319(d)(2)(iii)(A) and the alternative criteria listed in Rule 51.319(d)(2)(iii)(B).  Under Rule 51.319(d)(5), a state commission must complete the initial proceedings applying these triggers and criteria within nine months from the effective date of the Triennial Review Order (or by July 2, 2004).

3. Rules 51.319(e)(1-3) require an ILEC to provide competing carriers with nondiscriminatory access to DS1, DS3, and dark fiber dedicated transport on an unbundled basis except where the state commission has found that competing carriers are not impaired without access to the ILEC's dedicated transport "along a particular route."  In determining whether competing carriers are impaired without access to the ILEC's unbundled dedicated transport, a state commission is required to apply the triggers and alternate criteria regarding potential deployment of competitive facilities listed in Rules 51.319(e)(1)(ii) (competitive wholesale facilities trigger for dedicated DS1 transport); 51.319(e)(2)(i) (self-provisioning and competitive wholesale facilities triggers for dedicated DS3 transport); 51.319(e)(2)(ii) (potential deployment of competitive dedicated DS3 transport); 51.319(e)(3)(i) (self-provisioning and competitive wholesale facilities triggers for dark fiber transport); and 51.319(e)(3)(ii) (potential deployment of competitive dark fiber transport).  According to Rule 51.319(e)(4), a state commission must complete the initial proceedings applying these triggers and criteria within nine months of the effective date of the Triennial Review Order (or by July 2, 2004).

4. We now open this docket to conduct the investigations required by FCC Rules 51.319(a)(7), 51.319(d)(5), and 51.319(e)(4).  In order to complete the required investigations by July 2, 2004, we adopt the procedural directives discussed below.

5. Our decision as to whether competing carriers are impaired without access to the unbundled network elements discussed above will be based upon the evidence provided by the parties to this docket.  This docket will be conducted as an on-the-record adjudicative proceeding.  Qwest Corporation is, at present, the only ILEC in the state required to provide unbundled network elements to competing carriers under the FCC's rules.  As such, Qwest will have the primary responsibility to assist the Commission in conducting the investigations required by the above-cited rules.  Qwest is now made a party to this proceeding and will have the primary responsibility for producing information relevant to the investigations discussed above, in addition to those duties described here.

6. On November 6, 2003, Qwest will file a Notice of Scope of Docket.  That Notice will inform the Commission of Qwest's intent to challenge the FCC's requirement that it continue to provide unbundled loops (Rule 51.319(a)(4-6), unbundled local circuit switching (Rule 51.319(d)(2)), and unbundled dedicated transport (Rule 51.319(e)(1-3)).  Qwest's Notice of Scope of Docket will identify: (1) the specific customer locations, if any, for which it challenges the FCC's requirement to continue providing unbundled loops; (2) the particular markets for which it challenges the FCC's requirement to continue providing unbundled local circuit switching; and (3) the particular routes for which it challenges the FCC's requirement to continue providing unbundled dedicated transport.  Interested parties may file responses to Qwest's Notice on or before November 20, 2003.

7. Trial Staff of the Commission is directed to participate as a party to assist the Commission in developing the record in this investigation in light of the directives in the Triennial Review Order.  Staff will conduct audit or discovery as it deems appropriate.  We attach to this decision (Appendix 1) a list of questions which Staff should consider--we do not mandate that Staff propound these questions--serving upon parties to this proceeding.

8. Interested persons may file requests for intervention within 30 days of the effective date of this order.  Each telecommunications carrier who is a party to a currently effective interconnection agreement with Qwest approved by the Commission under 47 U.S.C. § 252 is now made a party to this proceeding.  As a party to this case, each carrier is required to respond to discovery requests made by another party to this case, such as Qwest or Trial Staff, under the Commission's discovery rules.

The parties may commence discovery immediately upon the effective date of this order.  The Commission's Rules of Practice and Procedure, 4 CCR 723-1, regarding discovery shall apply except as specifically modified here:  Objections to written discovery requests shall be made within three business days of service.  Answers to discovery shall be provided within five business days of service.
  Discovery disputes will be resolved by an Administrative Law Judge.

9. Unless otherwise requested by a party, service of all documents to other parties, including pleadings, discovery, and prefiled testimony (discussed below), shall be accomplished through electronic means (i.e., e-mail).  Filings with the Commission shall be made in accordance with the Commission's Rule of Practice and Procedure (electronic filings are not permitted).

10. The Rules Relating to the Claim of Confidentiality of Information Submitted to the Colorado Public Utilities Commission, 4 CCR 723-16, shall apply to this proceeding as modified by Attachment C.  Parties seeking to modify or supplement these confidentiality provisions shall timely file a motion requesting such action by the Commission.  The same Administrative Law Judge handling discovery disputes will rule on any such motions.  

11. Rule 51.319(d)(2)(ii) requires that a state commission establish a "batch cut process," or issue detailed findings explaining why such a process is unnecessary.  The rule defines a batch cut process as a process by which the ILEC simultaneously migrates two or more loops from one carrier's local circuit switch to another carrier's local circuit switch.  In its Notice of Scope of Docket, Qwest shall address the procedure (in this proceeding or in another docket before the Commission) by which Qwest proposes that the batch cut process be developed.  Interested parties may reply to Qwest's suggestions in their responses to the Notice (due November 20, 2003).

12. The parties shall comply with the following procedural schedule:


Required Action
Due Date
Qwest's Notice of Scope of Docket
November 6, 2003

Response to Notice
November 20, 2003

Qwest's Direct Testimony
January 26, 2004

Answer Testimony 
March 1, 2004

Qwest Rebuttal
March 22, 2004

Hearings
April 12-16, and

April 19-23, 2004

Statements of Position
May 20, 2004

II. ORDER

A. The Commission Orders That:

1. This docket is opened for the purposes discussed above.

2. Qwest Corporation and each telecommunications carrier who is a party to an interconnection agreement with Qwest approved by the Commission pursuant to 47 U.S.C. § 252 is now designated a party to this docket.

3. Other interested persons may file requests for intervention within 30 days of the effective date of this order.

4. Trial Staff of the Commission is now designated a party to this docket.

5. The procedures discussed above are adopted for this proceeding, and each of the parties shall comply with those procedures.

6. The Commission shall conduct a hearing in this matter as follows:

DATE:
April 12, 2004
TIME:
9:00 a.m.
PLACE:
Colorado Public Utilities Commission 

1580 Logan St., OL2

Hearing Room A

Denver, Colorado

Hearings shall continue as necessary on April 13-16, and 19-23, 2004.

7. This Order is effective immediately upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
October 16, 2003.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


GREGORY E. SOPKIN
________________________________


POLLY PAGE
________________________________


JIM DYER
________________________________
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�  Review of the Section 251 Unbundling obligation of Incumbent Local Exchange Carriers; Implementation of the Local Competition Provision of the Telecommunications Act of 1996; Deployment of Wireline Services Offering Advanced Telecommunication Capability, CC Docket Nos. 01-338, 96-98, 98-147, Report and Order on Remand and Further Notice of Proposed Rulemaking, FCC 03-36 (rel. Aug. 21, 2003).


�  All FCC rules referenced in this order are contained in 47 C.F.R., Part 51.


�  See Rule 51.319(a)(5)(ii) (potential deployment of competitive DS3 loops) and Rule 51.319(a)(6)(ii) (potential deployment of competitive dark fiber loops).


�  Our suggestion that Staff consider using these discovery (or audit) questions does not limit the discovery rights of other parties to this case, including the right to object to discovery.


�  This order does not constitute a ruling regarding the propriety of any specific discovery request made by any party.


� We expect that trial staff will soon serve an initial, large set of discovery requests on other parties.  For this initial set only, parties will have 14 calendar days to respond to the requests (but 3 business days to object).  After the initial set, the response times set forth in the text above will govern.
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