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I. BY THE COMMISSION

A. Statement

1. This rulemaking proceeding was commenced by the issuance of Decision No. C03-0663, June 16, 2003.  That decision provided notice of proposed rulemaking to amend the Commission’s rules concerning the Colorado No-Call List, 4 Code of Colorado Regulations 723-22 (No Call Rules).

2. The stated purpose of the rulemaking was to incorporate recent amendments to the No-Call List Act, §§ 6-1-901 et seq, C.R.S.  Specifically, the proposed rulemaking was to develop rules that: include the telephone numbers of wireless telephone service subscribers wishing to place their numbers on the no-call list; delete obsolete provisions from the rules; require the designated agent to turn over excess registration fees to the No-Call Fund; and direct the designated agent to participate in the national no-call registry.

3. Notice of the proposed rulemaking was published in the July 10, 2003 edition of The Colorado Register, and the hearing was scheduled for August 7, 2003.  Comment on the proposed rules was received before and during the hearing.  Remarks focused on proposed Rule 22-5, which, on a quarterly basis, would require local exchange carriers and wireless telephone service providers to provide to the designated agent a list containing any changed, transferred, or disconnected telephone numbers of residential and wireless service subscribers as of the last day of the previous calendar quarter.  The data would be provided in a format prescribed by Rule 4.3.3.

4. AT&T Wireless and Verizon Wireless suggested that Rule 22-5 not be extended to apply to wireless carriers.  In their view it could require burdensome, and potentially expensive duplicative actions on the part of carriers.  In Colorado, pursuant to Rule 22-5, designated agents will be required to download the part of the national registry applicable to Colorado.  According to Verizon and AT&T, the national registry will be purged of disconnected, transferred, and changed numbers on a monthly basis, pursuant to FTC rules. This would make the Colorado requirement that they supply purge lists to the designated agent in Colorado, on a quarterly basis, redundant.  The duplicative purge lists could be expensive due to potentially different formatting requirements for submission to the designated agent.

5. In Decision No. R03-0944, effective August 20, 2003, the Administrative Law (ALJ) Judge issued a recommended decision adopting the rules with some changes proposed during the comment period, but adopting Rule 22-5 with none of the changes proposed during the comment period.  Rather, the ALJ suggests that the rule waiver procedure be used if the rule would be too burdensome.

6. AT&T Wireless, Fort-Collins-Loveland Cellular Telephone Company, Greeley Telephone Company (collectively AT&T Wireless), and Verizon Wireless filed exceptions on September 9, 2003, objecting to the ALJ’s decision to implement Rule 22-5 as set forth in the recommended decision (applicable to wireless carriers).  

7. The Exceptions mirror the comments provided earlier in the rulemaking process, and focus on the potentially duplicative nature of the Colorado and FTC rules which require providers to submit two similar but not identical purge lists.  The Exceptions (page 3) state, “Certainly, it is possible to develop the programs to meet both [reporting] requirements; but if the two lists must be regularly synchronized then even a modest effort is wasted…”.

B. Discussion

8. We deny the Exceptions.  The viability of the rules establishing a national no-call list in their current form is not certain, and current federal litigation surrounding that registry could take many months to conclude.  Without effective national no-call rules, the Colorado requirement that providers draft purge lists of disconnected, transferred, and changed telephone numbers is not duplicative of federal rules.  The Commission recognizes the importance of minimizing duplicative efforts on the part of regulated entities.  However, rules governing the national list are not yet firmly in place.  Formatting differences between the Colorado and national registries are speculative (Exceptions, page 3), and AT&T and Verizon have provided no evidence that it will be difficult to comply with any differences.  Once litigation surrounding the federal registry has been settled, and the federal rules become effective, should providers believe that complying with the requirements regarding the two lists is overly burdensome, they may seek relief through the waiver process as noted by the ALJ.  The matter having been considered, subject to applications for rehearing, reargument, or reconsideration, the Commission denies the Exceptions filed by AT&T Wireless and Verizon Wireless.

II. ORDER

A. The Commission Orders That:

1. The Exceptions filed by AT&T Wireless, Fort-Collins-Loveland Cellular Telephone Company, Greeley Telephone Company, and Verizon Wireless to proposed Rule 22-5 are denied.

2. The rules appended to this Decision as Attachment 1 are adopted.  

3. This Order adopting the attached rules shall become final 20 days following the Mailed Date of this Decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Order of Adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

4. Within 20 days of final Commission action on the attached Rules, the adopted Rules shall be filed with the Secretary of State for publication in the next issue of The Colorado Register along with the opinion of the Attorney General regarding the legality of the Rules.

5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 1, 2003.
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