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I. statement, findings, and conclusions

The captioned application of Flying Eagle Express Shuttle Service, Inc. (Flying Eagle), was filed with the Colorado Public Utilities Commission (Commission) on August 22, 2002, and was published in the Commission’s “Notice of Applications Filed” on August 26, 2002.

Timely interventions were filed in this proceeding by Nemarda Corporation, Metro Taxi, Inc. (Metro Taxi), SuperShuttle International Denver, Inc., Golden West Commuter, LLC, Schafer-Schonewill and Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Englewood Express), Kids Wheels, LLC, and Jody Cowen, doing business as Cowen Enterprises. 

This matter was consolidated for hearing with Commission Docket Nos. 02A-412CP and 02A-471CP.  See, Decision No. R02-1251.  The hearing of these matters is scheduled to commence on January 6, 2003.  See, Decision No. R02-1284-I.  

On December 27, 2002, Metro Taxi filed a Motion to Dismiss Docket No. 02A-410CP or Alternative Second Motion In Limine (Motion to Dismiss).  The Motion to Dismiss seeks dismissal of this application by virtue of Flying Eagle’s alleged failure to respond to discovery and/or to file a witness/exhibits list in this matter.

Flying Eagle’s response to the Motion to Dismiss was due on December 30, 2002, pursuant to the provisions of Decision No. R02-1284-I.  No response was filed on or before that date.  Flying Eagle’s failure to so respond may be deemed a confession of the Motion to Dismiss.  See, Rule 121, § 1-15 of the Colorado Rules of Civil Procedure.

Rule 77(c)(4) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-77(c)(4), provides for the dismissal of applications on the basis of an applicant’s failure to respond to discovery.  Rule 71(b)(7) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-71(b)(7), provides for the dismissal of applications on the basis of an applicant’s failure to file a witness/exhibits list.

The Motion to Dismiss establishes that Metro Taxi served Flying Eagle with its discovery on December 11, 2002; that Flying Eagle’s responses were due on December 18, 2002, (See, Decision No. R02-1284-I); and that Flying Eagle failed to respond to the same.  A review of the Commission’s files confirms that Flying Eagle has failed to file a witness and exhibits list in this matter as required by Decision Nos. R02-1284-I and R02-1372-I.  Therefore, the captioned application should be dismissed.

Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

A. The Commission Orders That:


1.
The Motion to Dismiss Docket No. 02A-410CP filed by Metro Taxi, Inc., in the captioned proceeding on December 27, 2002, is granted.


2.
The captioned application of Flying Eagle Express Shuttle Service, Inc., is dismissed.


3.
Docket No. 02A-410CP is closed.


4.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


5.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________


Administrative Law Judge

G:\oRDER\412CP1.doc:srs
 (S E A L)

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




Bruce N. Smith
Director







� On December 30, 2002, Englewood Express filed a Motion to Dismiss Application of Flying Eagle Express Shuttle Service, Inc. and Alternate Motion In Limine (Englewood Express Motion to Dismiss) in this matter.  Among other things, that motion also requests that the Flying Eagle application be dismissed by virtue of that party’s failure to respond to discovery.  The Englewood Express Motion to Dismiss is rendered moot in light of the findings set forth in this Recommended Decision. 





2

