Before the Public Utilities Commission of the State of Colorado

Decision No. R02-1479-I
Docket No. 02A-412CP

R02-1479-IDecision No. R02-1479-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

02A-412CPDOCKET NO. 02A-412CP
In the matter of the application of Boulder express, llc, d/b/a blue sky shuttle (formerly owner/driver united corp., d/b/a blue sky shuttle), 1412 West 104th avenue, suite 114, northglenn, Colorado 80234 for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

DOCKET NO. 02A-410CP

In the matter of the application of flying eagle express shuttle service, inc., 13024 east alaska place, aurora, Colorado 80012 for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

DOCKET NO. 02A-471CP

In the matter of the application of overseas emporium, inc., 16740 east iliff avenue, aurora, Colorado 80013 for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

INTERIM ORDER OF
administrative law judge
dale e. ISLEY
granting metro taxi, inc.
 first motion in limine, in part,
and denying metro taxi, inc.,
first motion in limine, in part
Mailed Date:  December 31, 2002

I. STATEMENT

On December 16, 2002, Metro Taxi, Inc. (Metro Taxi), filed its First Motion In Limine (Motion) in the captioned proceedings.  The Motion objects to the admissibility of certain letters and documents either referred to in the Initial Witness and Exhibits List submitted by Overseas Emporium, Inc. (OE), or attached to various witness and exhibits lists submitted by Boulder Express, LLC, doing business as Boulder Express Shuttle and Blue Sky Shuttle (Boulder Express).
  On December 30, 2002, Metro Taxi filed its First Supplement to the Motion. (First Supplement).  The First Supplement more specifically addresses the exhibits attached to the Supplemental List of Exhibits Boulder Express filed on December 17, 2002.

1. On December 30, 2002, Intervenors, SuperShuttle International of Denver, Inc., Golden West Commuter, LLC, and Schafer-Schonewill and Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle, filed pleadings joining in the relief requested by Metro Taxi in the Motion.

Responses to the Motion were due on December 30, 2002.  Boulder Express filed its Response to First Motion In Limine of Intervenor, Metro Taxi (Response) on that date.  OE did not respond to the Motion.

In paragraph 2 of the “Exhibits” portion of its Initial Witness and Exhibits List dated December 5, 2002 (OE WE List), OE requests that administrative notice be taken of letters of support attached to and incorporated in its Amended Application dated November 13, 2002.  The subject documents consist of 24 individual support letters and a petition signed by 17 individuals.  The Boulder Express WE Lists state that at the hearing of these matters it will offer into evidence approximately 423 individual support letters, copies of which are attached to the Boulder Express WE Lists.  Metro Taxi seeks an order precluding these documents from being admitted into evidence on the grounds that they constitute inadmissible hearsay, contain irrelevant material, relate to an entity that is no longer a party to these proceedings, or pertain to unrelated proceedings.

Rule 84(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-84(b), authorizes the Commission to take administrative notice of, among other things, “Tariffs, rate schedules, annual reports, and other documents in the files of the Commission.”  (Emphasis added).  See, 4 CCR 723-1-84(b)(3).  On its face, this would appear to allow the Commission to take administrative notice of OE’s support letters since they are contained in the Commission’s file relating to Docket No. 02A-471CP.  However, this portion of Rule 84 must be read in context with the remainder of the rule that, in general, only allows the Commission to take administrative notice of rules, regulations, statutes, decisions, matters within its own expertise, and matters of common knowledge and undisputed technical or scientific fact.
  As such, Rule 84 is comparable to Rule 201 of the Colorado Rules of Evidence (CRE).  That rule allows tribunals to take judicial notice of “adjudicative facts”; i.e., a fact that is not subject to reasonable dispute.

2. For the most part, the OE support letters contain information relating to disputed factual issues; i.e., the alleged need for additional transportation services within the area encompassed by OE’s application and/or the alleged inadequacy of existing service within that area.  It is not appropriate, therefore, to admit them into evidence under the provisions of Rule 84(b).  To do so would effectively allow potentially inadmissible evidence to be admitted into the evidentiary record of a proceeding merely on the basis of its being contained in a Commission file.  See, Prestige Homes, Inc. v. Legouffe, 658 P.2d 850 (Colo. 1983)(CRE 201is used to by-pass the usual fact-finding process only when the facts are of such common knowledge that they cannot reasonably be disputed).

3. To this extent, the Motion will be granted as to OE.  The support letters referred to in OE’s WE List will not be admitted into evidence under the administrative notice provisions of 4 CCR 723-1-84(b).  However, this does not preclude OE from offering these letters into evidence at the hearing in accordance with applicable evidentiary rules governing the admissibility of documentary evidence.

4. The Motion will be denied as to Boulder Express.  The Boulder Express WE Lists indicate that the subject documents will be offered into evidence at the hearing of this matter.  Until so offered, it is premature to determine whether a proper foundation warranting the admission of any or all of these documents (i.e., whether they can be authenticated and whether potential hearsay or relevance objections can be overcome) exists or can be established.

II. ORDER


A.
It Is Ordered That:


1.
The First Motion In Limine filed by Metro Taxi, Inc., is granted, in part, and denied, in part, consistent with the terms of this Order.  


2.
This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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Bruce N. Smith
Director

� On December 10, 2002, Boulder Express submitted a “Supplemental Exhibits and Witness List Applicant Will Offer the Attached Statements as Exhibits and Will Call Those Whose Statements Are Enclosed, To the Extent They Are Able To Appear and Time Allows” and on December 17, 2002, it filed “Applicant’s Supplemental List of Exhibits.”  These filings are collectively referred to herein as the “Boulder Express WE Lists.”


� See also, § 24-4-105(8), C.R.S. (agency may take notice of general, technical, or scientific facts within its knowledge).


� The comments in the Response suggesting that the subject exhibits should be admitted into evidence without a proper foundation being laid (i.e., without any sponsoring witness or witnesses who can authenticate them and credibly confirm their reliability, trustworthiness, and probative value) are rejected.  The proponent on an item of evidence has the burden of laying such a foundation before offering it into evidence.  Comments concerning the routine admissibility of hearsay testimony in Commission proceedings are similarly rejected.  Hearsay evidence may only be admitted in Commission proceedings if it is reliable, trustworthy, and has probative value.  See, Industrial Claims Appeals Office v. Flower Stop Marketing 782 P.2d 13 (Colo. 1989). 
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