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I. statement, findings, and conclusion

1. On November 20, 2002, Intervenor Casino Transportation, Inc. (CTI), filed a Motion to Dismiss or Alternative Motion In Limine.  CTI requests that the Commission dismiss the application for the reasons that Applicant Chase Works Cleaning Service, LLC, doing business as Good Luck Shuttle, LLC failed to comply with Commission rules requiring Applicant to file and serve on Intervenors a list of witnesses and exhibits and that Applicant’s responses to CTI’s discovery are inadequate and unresponsive as a matter of law.

2. No response to the motion was filed by Applicant.

3. CTI in its motion states that on June 18, 2002, it served Applicant with its first set of interrogatories and requests for production of documents.  On June 28, 2002, Applicant filed its responses to CTI’s discovery.

4. CTI states that Applicant’s responses to its discovery are inadequate and unresponsive.

5. A review of the discovery requested and responses, attached to CTI’s Motion to Dismiss indicates that the discovery is relevant and calculated to lead to discovery of admissible evidence.  Kerwin v. District Court, 649 P.2d 1086(Colo. 1982)  The responses are inadequate and unresponsive.  In many of the responses to questions of Applicant, Applicant either objects or states that the matter is “under current investigation and research”.  CTI has not received any further responses from Applicant based on its “investigation and research”.  There is a continuing duty of a party to supplement responses.  Dolan v. Mitchell, 179 Colo. 359, 502 P2d 72 (1972) 

6. CTI contends that since Applicant’s responses to CTI’s discovery are inadequate, the application should be dismissed pursuant to the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-77(c) (4).

7. Rule 77(c)(4) states that:

Motions to compel discovery shall not be filed in transportation proceedings.  In not less than seven days prior to hearing, any party adversely affected by failure of another party to respond to discovery may file a motion to dismiss that party, or in the alternative, a motion in limine to limit evidence presented.

It is found and concluded that the motion of CTI to dismiss for the failure of Applicant to provide meaningful discovery to CTI should be granted.

8. CTI also requests that the Commission dismiss the application for the failure of Applicant to comply with the Commission’s notice and rules regarding filing of lists of witnesses and exhibits.  CTI states that Applicant has failed to file its list of witnesses and exhibits and serve on intervenors the list of witnesses and exhibits.

The Notice of Applications Filed dated June 3, 2002 advised Applicant that:


Unless testimony or a detailed summary of testimony is filed with the application, each applicant is required to file its list of witnesses and copies of its exhibits within ten days after the conclusion of the Notice.


Each applicant shall file and serve its list of witnesses and copies of its exhibits in accordance with Rule 7(b)(5) if the Commission’s staff is a party or in accordance with Rule 22(f) if the Staff is not a party.


If a party does not meet the requirements of this Notice, the Commission may dismiss the application or intervention upon motion filed by any other party, or upon the Commission’s own motion, unless good cause for the failure to meet the requirements is shown.

This Notice containing the filing requirements required by Rule 71(b) of the Commission’s Rules of Practice and Procedure is given to all parties.

9. Since Applicant has not complied with the filing requirements of the Commission, nor has it shown good cause for its failure to comply with the requirements, the motion of CTI to dismiss the application should be granted.

10. There currently is pending before the Commission a stipulation for restrictive amendments filed by Applicant and Intervenors SuperShuttle International Denver, Inc., and Denver Taxi, LLC.  Since it is recommended that the application be dismissed as stated above, the stipulation for additional restrictive amendments is moot.

11. Pursuant to § 40-6-109(2), C.R.S., it is recommended the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. The Motion to Dismiss the Application filed by Casino Transportation, Inc., is granted.

2. Docket No. 02A-301CP is dismissed without prejudice.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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