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I. STATEMENT

1. A pre-hearing conference was held in the captioned proceeding on December 18, 2002.  See, Decision No. R02-1376-I.  Appearances were entered on behalf of the Staff of the Colorado Public Utilities Commission (Staff), Mile High Telecom Partners, LLP (Mile High Telecom), Michael L. Glaser, Esq. (Glaser), On Systems Technology, LLC (On Systems), and Mr. Tim Wetherald (Wetherald) by their respective legal counsel.

2. As a preliminary matter, Glaser moved to stay this matter pending the resolution of two proceedings currently pending in other forums.  Those proceedings apparently also involve issues of fact common to Staff’s allegation that Glaser acted improperly when he executed a Stipulation and Settlement Agreement (Stipulation) on behalf of Mile High Telecom in this docket.  Glaser suggested that efficiencies could be gained by allowing the facts underlying this issue to be developed in those matters prior to proceeding with a similar factual inquiry in this docket.  Staff and Mile High Telecom opposed the motion.

3. The motion was denied after hearing and considering the arguments presented by the parties.  As discussed more fully in Decision No. R02-1345-I, the primary issue to be resolved in Phase I of this proceeding is whether the Stipulation is valid.  Glaser’s potential liability under Rule 11 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-11 (Rule 11), is an important, but collateral, issue.  The other proceedings referred to by Glaser involve other, unrelated issues and will not resolve the issue of primary importance to the Commission.  In addition, the Staff is not a party to those proceedings and it is unclear whether the legal issues relating to Glaser’s conduct there are substantially similar to those underlying Staff’s Rule 11 claims.

4. Glaser also raised the possibility of Staff’s counsel becoming a witness in this matter and his potential disqualification as counsel on that basis.  See, Rule 3.7 of the Colorado Rules of Professional Conduct.  Because such a disqualification, if granted, and the resulting substitution of new counsel for Staff could disrupt the procedural schedule established by this order, especially in its later stages, an early deadline for the submission of motions to disqualify Staff’s counsel on this basis will be established.

5. Glaser also raised the possibility of submitting a dispositive motion prior to the hearing.  A deadline for filing any such motion will be established in order to allow for the resolution of the same in advance of hearing.  If oral argument is deemed necessary, the undersigned will schedule a motions hearing on a forthwith basis.        

6. At the pre-hearing conference the parties submitted comments concerning their availability for hearing, the potential length of the hearing, and procedures and a procedural schedule governing Phase I.  Glaser, On Systems and Wetherald expressed concerns relating to the suggestion of Staff and Mile High Telecom that witness testimony be pre-filed.  After limited argument on this subject, it was determined that pre-filed testimony will promote the efficient management of this proceeding and, as a result, will be authorized.    

7. The procedures and procedural schedule governing Phase I of this proceeding are set forth in the order that follows.   

II. ORDER

A.
It Is Ordered That:

1. The captioned proceeding is scheduled for hearing as follows:

DATES:
March 11, 12, 13, and 14, 2003

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
 
1580 Logan Street, OL 2
 
Denver, Colorado

2. Any motion seeking to disquality the current legal counsel of the Staff of the Colorado Public Utilities Commission under Rule 3.7 of the Colorado Rules of Professional Conduct shall be filed on or before January 10, 2003, and shall be served on all parties via facsimile transmission or electronically on the same day it is filed with the Commission. Any desired response must be filed within five business days after the service date of such a motion and shall be served on all parties in a like manner.  

3. The Staff of the Colorado Public Utilities Commission and Mile High Telecom Partners, LLP shall file their written direct testimony and exhibits (including the testimony and exhibits of any expert witnesses), in question-and-answer format, no later than January 21, 2003.

4. Michael Glaser, Esq., On Systems Technology, LLC, and Mr. Tim Wetherald shall file their written answer testimony and exhibits (including the testimony and exhibits of any expert witnesses), in question-and-answer format, no later than February 14, 2003.

5. Discovery shall be governed by Rule 77 of the Commissions Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-77.  

6. Any dispositive motion (i.e., motion for summary judgment, motion to dismiss, etc.) must be filed on or before February 25, 2003, and shall be served on all parties via facsimile transmission or electronically on the same day it is filed with the Commission.  Any desired response must be filed within five business days after the service date of such a motion and shall be served on all parties in a like manner.

7. Any motion seeking to strike the pre-filed testimony or exhibits submitted by the Staff of the Colorado Public Utilities Commission and/or Mile High Telecom Partners, LLP, shall be filed on or before January 28, 2003, and shall be served on all parties via facsimile transmission or electronically on the same day it is filed with the Commission.  Any desired response must be filed five business days after the service date of such a motion and shall be served on all parties in a like manner.

8. Any motion seeking to strike the pre-filed testimony or exhibits submitted by Michael Glaser, Esq., On Systems Technology, LLC, and/or Mr. Tim Wetherald, shall be filed on or before February 21, 2003, and shall be served on all parties via facsimile transmission or electronically on the same day it is filed with the Commission.  Any desired response must be filed five business days after the service date of such a motion and shall be served on all parties in a like manner.

9. This Order shall be effective immediately.
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