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I.
statement, findings, and conclusions

A. On September 2, 2002, Complainant James H. Beauregard filed his complaint against Qwest Corporation (Qwest).  The Commission issued its Order to Satisfy or Answer on September 4, 2002.  

B. On September 18, 2002, Qwest filed a Motion to Dismiss (Qwest motion).  The Qwest motion asserts a lack of Commission subject matter jurisdiction, failure of the complaint to state a claim upon which relief can be granted, and failure to join one or more indispensable parties.
  

C. To obtain clarification of the Qwest motion, the presiding Administrative Law Judge (ALJ) issued Decision No. R02-1131-I.  That decision directed Qwest to submit additional information by October 15, 2002.  To provide Complainant additional time to file a response to the Qwest motion and the additional information, the response time to the Qwest motion was extended to October 25, 2002.  The decision stated, at ¶ I.J, that Complainant’s failure to respond to the Qwest motion could result in dismissal of the complaint.  

D. On October 15, 2002, Qwest filed its Clarification in Response to Decision No. R02-1131-I (Clarification).  Mr. Beauregard made no filing in response to the Qwest motion or the Clarification.  

E. The ALJ issued Decision No. R02-1272-I.  That decision set November 26, 2002, as the date by which Complainant was to file a statement if, in his opinion, Qwest has misstated the facts or has not satisfied his complaint.  Decision No. R02-1272-I made it clear that failure to file the statement would result in dismissal of the complaint.  Id. at ¶ I.E.  

F. Review of the Commission file in this matter reveals that Complainant did not file the requested statement.  

G. Despite two opportunities to do so and despite two clear warnings about the consequences of failing to make the filings, Complainant filed neither a response to the Qwest motion nor a statement that Qwest has misstated the facts or has not satisfied the complaint.  The Qwest motion is unopposed.  

H. Although Qwest advanced three bases for its motion, the issue of the Commission’s subject matter jurisdiction is dispositive.  The Qwest motion will be granted.  

I. In deciding a motion to dismiss based on lack of subject matter jurisdiction, the following principles apply:  Once the question of subject matter jurisdiction is at issue, a complainant bears the burden of proving the existence of the Commission’s jurisdiction to hear the case.  Pfenninger v. Exempla, Inc., 12 P.3d 830, 833 (Colo. App. 2000).  A complainant may meet this burden by a prima facie showing of threshold jurisdiction, and this showing may be made by reference to the complaint.  Pioneer Astro Industries, Inc. v. District Court, 566 P.2d 1067, 1068 (Colo. 1977).  If necessary to resolve the motion, the Commission may consider evidence outside the complaint.  Smith v. Town of Snowmass Village, 919 P.2d 868, 871 (Colo. App. 1996).  Finally, if a complainant fails to establish that the Commission has subject matter jurisdiction, the Commission must dismiss the complaint.  City of Boulder v. Public Service Company of Colorado, 996 P.2d 198, 203 (Colo. App. 1997).  

J. In deciding the Qwest motion, the ALJ both reviewed the complaint and considered the facts as stated in the affidavits.  Based on that review and consideration, the ALJ made the findings of fact which follow.  

K. The ALJ finds the following facts, set forth in the complaint:  This is a billing dispute.  Qwest is at present, and was during the period at issue (i.e., from approximately July 1997 to September 2002), Mr. Beauregard’s local telecommunications service provider.  Mr. Beauregard had service at three different telephone numbers during the relevant period.  The specific dispute in this proceeding arose in June 2001 when Complainant received a letter from Qwest informing Complainant that he had an unpaid balance from a previous telephone number.  Upon investigation Complainant learned that the unpaid balance was for service provided in 1997 by MCI and Excel, each of which is a provider of long-distance telecommunications service.  Complainant attempted to address the problem by contacting the carriers himself and by availing himself of the assistance offered through the Commission’s External Affairs Section.  His attempts proved to be unsuccessful.  He filed the complaint to obtain Commission assistance in resolving the dispute.  

L. In its motion Qwest asserts that the Commission lacks subject matter jurisdiction because the past due balances are for services which are not regulated by this Commission.  Qwest motion at 3-4; Clarification at 1-2.  In support of its motion Qwest filed the Affidavit of Linda Groomer, Exhibit A to Qwest Motion (Groomer Affidavit), and the Affidavit of Susan McKown, Exhibit A to the Clarification (McKown Affidavit).  

M. The ALJ finds the following facts, set forth in the Groomer and McKown affidavits:  During the relevant period Qwest served as collection agent for MCI and Excel.  These two carriers provided long-distance service to Complainant.  Through September 2002, Complainant is current on all invoices for telecommunications services regulated by this Commission.  The amounts in dispute are charges from Complainant’s previous telephone number, owed to MCI and to Excel for service (i.e., interstate interLATA long-distance service) which this Commission does not regulate.  Complainant has paid all amounts billed by Qwest for Commission-regulated services, including closed accounts.  

N. As stated supra, Complainant did not file an affidavit or a statement challenging the facts stated in the Qwest affidavits.  Complainant did not file a statement informing the Commission that he considered the issues raised in his complaint to be unresolved or unsatisfied.  Complainant did not file a response of any kind to the Qwest motion.  

O. Based on the foregoing, the ALJ finds that the complaint is insufficient, standing alone, to overcome the facts stated in the affidavits filed by Qwest.  The ALJ also notes that the Qwest motion is unopposed.  The ALJ finds that the facts found supra establish that the Commission does not have subject matter jurisdiction in this proceeding because the services which underlie the billing dispute are services over which this Commission does not have jurisdiction.  On this record, therefore, the ALJ finds that Complainant James H. Beauregard has not met his burden of proof because he has not made the required prima facie showing of threshold jurisdiction.  

P. The Qwest motion will be granted because this Commission lacks subject matter jurisdiction,
 and this docket will be closed.  

Q. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.  

II.
order

R. The Commission Orders That:

1. The Motion to Dimiss filed by Qwest Corporation is granted.  

2. Docket No. 02F-474T, the complaint of James H. Beauregard, is dismissed.  

3. Docket No. 02F-474T is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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� Qwest identified the missing parties as two long-distance carriers for which Qwest acts as billing agent:  Excel and MCI.  See Qwest motion at 2, 5.  The complaint also refers to these carriers.  Neither Mr. Beauregard nor Qwest identifies these carriers in any greater detail.  


� In view of the finding that this Commission lacks subject matter jurisdiction, the other bases for the Qwest motion are not addressed.  
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