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Mailed Date:  November 27, 2002

i.
statement

A. This proceeding was instituted by the issuance of Civil Penalty Assessment Notice (CPAN) No. 27960 on October 22, 2002.  The CPAN alleges that Respondent Freedom Cabs, Inc., violated 4 Code of Colorado Regulations (CCR) 723-15-2.1 (failure to require driver to prepare record of duty status) in 20 instances and violated 4 CCR 723-15-2.1 (failure to require drivers to prepare driver vehicle inspection report) in 20 instances.  The maximum penalty sought is $200 per violation for a total of $8,000.

B. On November 20, 2002, Staff and Respondent filed their Stipulation of Settlement.  By this stipulation Respondent admits to all violations alleged on CPAN No. 27960.  Further, Respondent has taken additional measures to ensure that the company and its drivers are maintaining the required records of their activities.  Trip sheets and vehicle inspection reports are being audited by the dispatcher and/or taxi manager prior to any payouts being made.  Respondent has also agreed to a reinspection of records in two months.  Staff recommends that in consideration of Respondent’s cooperation that the penalty be reduced from $8,000 to $3,600.

C. The payment portion of the Stipulation is problematic.  The Stipulation provides that payments were to be made in four monthly installments of $900 per month.  However, the Stipulation contains the following provision:

Provided, however, that if the Respondent does not make the payment as agreed to herein or it is found that Respondent has failed to comply during the re-inspection, then (1) the Respondent’s admissions in subparagraph 4(a), above shall constitute conclusive evidence that the violations occurred and that the fines therefor are justified; and (2) Respondent shall be immediately liable for the full amount of the penalty, $8,000.

The terms of this provision are somewhat ambiguous.  One interpretation is that if Respondent has a single violation for one driver for one day of failing to prepare a vehicle inspection report then the Respondent would be liable for the entire $8,000.  This is quite an onerous provision if this is the interpretation intended to be given to it, and would not be acceptable.  An alternative interpretation would be that if an individual driver as noted on CPAN No. 27960 had failed during the reinspection period then the allegations of violations related to that individual driver would be resurrected and payment would be due.  This would be a more reasonable interpretation.  Or, there may be other interpretations as to what the parties have agreed to.  Therefore the Stipulation must be rejected and the parties should file a redrafted stipulation that more clearly sets forth the intended result.

ii.
order

D. It Is Ordered That:

1. The Stipulation of Settlement filed November 20, 2002 is rejected for the reasons set forth above.

2. This Order shall be effective immediately.
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_______________________________
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