Decision No. R02-1328-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02S-516W  

re:  the investigation and suspension of tariff sheets filed by cascade public service company, with advice letter number 34-water.  

interim order of
administrative law judge
MANA L. JENNINGS-FADER
setting time for filing
concerning cascade representation;
vacating existing filing dates;
and establishing new filing
dates for direct testimony,
for intervenor testimony,
and for prehearing motions

Mailed Date:  November 25, 2002

I.
statement

A. On November 15, 2002, Cascade Public Service Company (Cascade) requested permission to appear at the hearing in this docket without legal representation.  In that same filing, Cascade provided a list of seven names of proposed witnesses and provided four “new attachments.”
  See submission by Cascade dated November 15, 2002, and filed in this docket on November 18, 2002.  

The undersigned Administrative Law Judge first considers the request to appear without counsel.  As discussed below, Cascade has presented insufficient information in support of its request.  If Cascade wishes to pursue its request, it must file additional information.  

B. Rule 21(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, requires representation by counsel unless one of two exceptions applies.  The exceptions are:  (1) the person is “an individual who is a party to [the] proceeding and who wishes to appear pro se [to represent] only his individual interest” (Rule 21(b)(1)) (emphasis supplied);
 and (2) the person appears “on behalf of a closely held corporation, [but] only as provided in § 13-1-127, C.R.S.” (Rule 21(b)(2)).  That statutory provision states that an officer of the corporation may represent a closely held corporation before an administrative agency provided two conditions are met:  (1) the amount in controversy does not exceed $10,000; and (2) the agency is provided with evidence of the authority of the officer to represent the closely held corporation.  

C. There is nothing in the request filed by Cascade that satisfies the statutory requirements.  

D. To appear without counsel, assuming it can do so within the statutory and rule framework, Cascade must file,
 on or before December 4, 2002, a pleading that:  (1) establishes that it is a closely held corporation; (2) states whether the amount in controversy in this proceeding does or does not exceed $10,000; (3) identifies the individual who will represent Cascade at the hearing; (4) establishes that the named individual is an officer of Cascade; and (5) has appended to it a resolution from Cascade’s Board of Directors that both certifies the named individual’s status as an officer of the corporation (i.e., Cascade) and specifically authorizes her/him to appear on Cascade’s behalf in this matter.  

E. In the alternative, on or before December 4, 2002, Cascade may file a pleading confirming that it will be represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado and identifying that counsel.  The identified counsel must enter her/his appearance on or before December 13, 2002.  

F. Turning now to the schedule for filing direct testimony and intervenor testimony, a change in the procedural schedule is required because Cascade has not filed its direct testimony and copies of exhibits.  

G. In Decision No. C02-1061 (Mailed Date September 27, 2002), the Commission suspended the Cascade tariffs for investigation; set the hearing date in this docket; and established a procedural schedule.  Paragraph II.A.4 of that decision required Cascade to file its direct testimonies and copies of its exhibits no less than 60 days before the first day of hearing.  

H. The hearing is scheduled for January 17, 2003.  Cascade’s direct testimony, then, was due November 19, 2002.  To date, Cascade has filed neither its direct testimonies
 nor copies of its exhibits
 and, therefore, has not complied with Decision No. C02-1061.  

I. Cascade has known of its obligation to file its direct testimony and copies of exhibits since the Commission issued its order on September 27, 2002.  As a consequence, Cascade should be prepared to file its direct testimony and copies of exhibits in this matter.  Cascade will be ordered to file, on or before December 6, 2002, its direct testimony, in question-and-answer format, and copies of exhibits.  

If Cascade seeks an extension of time within which to file its direct testimony and copies of exhibits, it must file, on or before November 29, 2002, a motion requesting an extension of time.  The motion must state the reason(s) for the request and must provide a date by which the testimony and copies of exhibits will be filed.  Response time to such a motion by Cascade will be shortened to December 5, 2002.  

J. Under the existing procedural schedule, an intervenor must file its testimony and copies of exhibits by December 30, 2002.  See Decision No. C02-1061 at ¶ 5.  Obviously, an intervenor cannot file until Cascade has filed its direct testimony and copies of exhibits.  Thus, Cascade’s failure to comply with the Commission decision requires an adjustment to the filing date for intervenor testimony and exhibits.  

K. The present procedural schedule provides approximately six weeks between the filing of Cascade’s direct testimony and the filing of intervenor testimony and approximately three weeks between the filing date for intervenor testimony and the hearing date.  It is not possible to maintain both the scheduled hearing date and these intervals if Cascade’s testimony and copies of exhibits are filed on December 6, 2002.  However, an intervenor should not be deprived of its time to prepare its testimony and exhibits because of Cascade’s failure to comply with the Commission’s order.  Therefore, to maintain the hearing date while minimizing the harm to an intervenor, intervenors will be ordered to file, on or before January 10, 2003, their testimony, in question-and-answer format, and copies of exhibits.  

L. Absent a showing of good cause, witnesses who have not filed their testimony in question-and-answer format will not be permitted to testify.  This restriction will not apply to Cascade’s rebuttal witnesses, if any.  

M. Prehearing motions will be due on January 10, 2003.  Response to, and decision concerning, any prehearing motion will be taken up as preliminary matters at the commencement of the hearing.  

II.
order

N. It Is Ordered That:

1. On or before December 4, 2002, Cascade Public Service Company shall file either:  (a) a pleading, as outlined above, establishing that the requirements of § 13-1-127, C.R.S., and of Rule 4 Code of Colorado Regulations 723-1-21(b)(2) are met; or (b) a pleading identifying the attorney, licensed to practice law in Colorado, who will represent Cascade Public Service Company at the hearing in this matter.  Any counsel identified by Cascade Public Service Company in this filing must enter her/his appearance in this docket on or before December 13, 2002.  

2. The procedural schedule established in Decision No. C02-1061 (Mailed Date September 27, 2002), with the exception of the hearing date in this docket, is vacated.  

3. On or before December 6, 2002, Cascade Public Service Company shall file, in question-and-answer format, its direct testimony in this docket and shall file its exhibits in this docket.  

4. If Cascade Public Service Company seeks to change the date on which its direct testimony and exhibits must be filed, it shall file a motion to that effect on or before November 29, 2002.  The motion must comply with the requirements discussed above.  Response time to such a motion by Cascade Public Service Company is shortened.  Intervenors shall file their responses, if any, to the Cascade Public Service Company motion on or before December 5, 2002.  

5. On or before January 10, 2003, each intervenor shall file, in question-and-answer format, its direct testimony in this docket and shall file its exhibits in this docket.  

6. Except upon a showing of good cause, a witness who has not filed testimony in question-and-answer format shall not testify.  This restriction shall not apply to rebuttal witnesses, if any, for Cascade Public Service Company.  

7. On or before January 10, 2003, parties shall file all prehearing motions.  The motions will be taken up, and oral responses permitted, at the commencement of the hearing.  

8. As used in these ordering paragraphs, “file” means received by the Commission on the referenced date.  

9. This order shall be served on Cascade Public Service Company by facsimile and by United States Mail.  

10. This Order shall be effective immediately. 

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
_______________________________


Administrative Law Judge
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� The four documents appear to pertain to Cascade’s pipeline replacement program.  


� This exception appears not to apply in this proceeding, which is a rate case brought by the utility.  


� As used in this order, “file” means received by the Commission on the referenced date.  


� The list of witnesses submitted on November 15, 2002, does not satisfy this filing requirement.  


� One cannot discern whether Cascade intends to offer as exhibits the documents attached to its Advice Letter and to its November 15, 2002 submission.  
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