Decision No. R02-1326-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-531CP-Lease

In the matter of the application of owner/driver united corp., d/b/a blue sky shuttle, 2020 South oneida street, suite 17, Denver, Colorado 80221, and boulder express, LLC, 1412 W. 104th Avenue, Suite 114, northglenn, colorado 80234 for permanent approval to lease operating authority.

INTERIM ORDER OF
administrative law judge
dale e. ISLEY
denying motion to consolidate

Mailed Date:  November 26, 2002

I.
statement

A. On November 13, 2002, Applicants, Owner/Driver United Corp., doing business as Blue Sky Shuttle (Blue Sky), and Boulder Express, LLC, doing business as Boulder Express Shuttle (Boulder Express), filed a Motion to Consolidate (Motion) in the captioned proceeding.  

B. By Decision No. R02-1283-I, the response period to the Motion was shortened to November 21, 2002.  Intervenors, SuperShuttle International Denver, Inc. (SuperShuttle), and Golden West Commuter, LLC (Golden West), filed responses in opposition to the Motion on that date.

C. The captioned proceeding seeks Commission approval for Boulder Express to lease temporary passenger carrier operating authority previously granted to Blue Sky in Docket No. 02A-412CP.  See, Decision No. C02-1003.  The Motion requests that this proceeding be consolidated with Docket Nos. 02A-412CP, 02A-410CP, and 02A-471CP (Application Proceedings).
 

D. In support of the Motion, Blue Sky and Boulder Express contend that “[M]any of the factual and legal matters, the exhibits and much of the testimony in Docket No. 02A-531CP-Lease will also be involved in Docket No. 02A-412CP.”  They contend that consolidation will be more efficient for all parties and that “[T]raffic under the temporary authorities and the fitness, willingness and ability of the Lessee will be issues in both of those cases.”

E. SuperShuttle and Golden West oppose the Motion.  They contend that the issues involved in this proceeding are dissimilar to those to be considered in the Application Proceedings and that the parties to those proceedings would be prejudiced by consolidation.  SuperShuttle also points out that the so-called Ashbacker doctrine,
 the primary legal basis supporting consolidation of the Application Proceedings, does not apply since the outcome of this lease application would not preclude granting or require denial of one or more of the applications encompassed by the Application Proceedings.

F. Rule 79(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-79(a), governs the consolidation of Commission proceedings.  That rule allows consolidation when “the issues are substantially similar and the rights of the parties will not be prejudiced.”

G. Consolidation of this proceeding with the Application Proceedings is not warranted under Rule 79(a).  Neither is it required under the Ashbacker doctrine.  The issues to be addressed in this lease application are outlined in 4 CCR 723-31-3.5.  With the exception of Boulder Express’ “fitness”, they are entirely different than those to be addressed in the Application Proceedings (i.e., public need for additional transportation service and the adequacy/inadequacy of existing services).  In addition, consolidation would be prejudicial to the many other parties involved in the Application Proceedings, most of whom are not parties to this lease application proceeding.  Finally, the Ashbacker doctrine has no applicability here since disposition of this lease application will not preclude granting or require denial of one or more of the applications encompassed by the Application Proceedings.

H. For these reasons, the Motion will be denied.

II.
ORDER

A.
It Is Ordered That:

1. The Motion to Consolidate filed by Owner/Driver United Corp., doing business as Blue Sky Shuttle, and Boulder Express, LLC, doing business as Boulder Express Shuttle in the captioned proceeding on November 13, 2002, is denied.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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� Docket Nos. 02A-412CP, 02A-410CP, and 02A-471CP involve three applications for authority to provide passenger transportation service generally between Denver International Airport and points in the Denver Metropolitan Area.  Boulder Express has been substituted for Blue Sky as the applicant in Docket No. 02A-412CP and that application has been consolidated with Docket Nos. 02A-410CP and 02A-471CP.  See, Decision No. R02-1251-I.


� See, Ashbacker Radio Corp. v. Federal Communications Commission, 326 U.S. 327 (1945).
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