Decision No. R02-1323-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02F-565W 

Allan and Kathy Cunningham, ET AL.,  


Complainants,

v.

cascade public service, 


respondent. 

DOCKET NO. 02S-516W  

re:  the investigation and suspension of tariff sheets filed by cascade public service company, with advice letter number 34-water.  

interim order of
administrative law judge
MANA L. JENNINGS-FADER
denying motion to consolidate

Mailed Date:  November 22, 2002

I.
statement

Cascade Public Service Company (Cascade) sent a letter addressed to Mr. Bruce N. Smith, Director of the Commission, and dated October 30, 2002,
 asking that the Commission consolidate for hearing two proceedings:  Docket No. 02F-565W, the complaint 

case filed by Allan and Kathy Cunningham, Douglas and Debra Reiter, W.M. and Roberta Renick, Clark Residents, and Ed Hammond (Complainants) (the complaint case); and Docket No. 02S-516W, the Cascade rate case (the rate case).  

A. In Decision No. R02-1262-I the undersigned Administrative Law Judge determined that the letter was a motion to consolidate the two dockets and provided parties a period within which to respond.  The response time expired on November 15, 2002.  No party filed a response.  

B. Rule 79(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723, states:  “The Commission may consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Granting a motion to consolidate is discretionary.  For the reasons discussed below, the motion to consolidate will be denied.  

C. In the complaint case the Complainants assert that Cascade has failed to comply with an existing Commission order because Cascade has not replaced the Hammond Line.
  Complainants seek an order that requires Cascade to comply with Decision No. C99-510, an existing Commission order.  

D. In the rate case Cascade seeks to change its rates, and perhaps its tariffs, on a going-forward basis.  Among other things, issues concerning Cascade’s pipeline replacement program may be raised.  

E. The issues involved in the two cases are substantially different, one being a rate case and the other a complaint case.  Although there may be an overlap of issues with respect to pipeline replacement,
 the rate case involves numerous issues not present in the complaint case.  

F. In addition, consolidation would create difficulties during the proceeding itself.  First, in the complaint case the Complainants have the burden of proof; in the rate case Cascade has that burden.  Maintaining this distinction would be difficult for all concerned.  Second, the parties in the two proceedings are not the same.  Although presumably aware of the pending rate case due to the public and other notice, none of the Complainants, each of whom is a current customer of Cascade, has moved to intervene in that case.  Complainants’ forced participation, through consolidation, in the rate case would be cumbersome.  Third, each case examines different activities for different purposes.  The complaint case focuses on the past behavior of Cascade with respect to one specific line in order to determine whether Cascade complied with a Commission order and, if it did not, to determine the appropriate remedial action.  The rate case focuses on the totality of Cascade’s operations in order to determine the tariffs and rates to be in effect for the future.  

G. Moreover, granting the motion would prejudice Complainants.  Consolidation would require them to participate in the rate case, a complicated proceeding presenting many issues for resolution, in order to obtain a decision in their complaint case, a proceeding which appears to present a single issue for resolution.  The increase in expense and the delay in receiving a decision in their complaint case would clearly and adversely affect the Complainants.  

H. Finally, Cascade presented no substantial similarities of fact or applicable law between the two cases.  In short, Cascade has offered no basis to warrant consolidation.  

II.
order

I. It Is Ordered That:

1. The letter from Cascade Public Service Company, dated October 30, 2002, seeking to consolidate Dockets No. 02F-565W and No. 02S-516W is denied.  

2. This Order shall be effective immediately. 

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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� The Commission received the letter on November 4, 2002.  


� The Hammond Line is a two-inch line which is part of Cascade’s pipeline system.  The referenced order is Decision No. C99-510 (Mailed Date May 20, 1999), entered in Dockets No. 99F-021W and No. 99F-022W.  


� The existence of this overlap is by no means certain as no testimony has been filed in the rate case.  In any event, assuming there is overlap, there is no indication that the overlap is significant.  The Hammond Line is but one service line among many.  Further, the issue in the complaint case appears to be whether Cascade failed to comply with a Commission order with respect to one line under Cascade’s existing pipeline extension policy.  Assuming it is raised, the issue in the rate case would be whether the pipeline replacement policy or implementation of that policy, presumably affecting Cascade’s entire system, ought to change on a going-forward basis.  
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