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I.
STATEMENT, findings, and conclusions

A. The captioned proceeding was commenced on June 11, 2002, when Qwest Corporation (Qwest) filed Advice Letter No. 2921.  Advice Letter No. 2921 seeks Colorado Public Utilities Commission (Commission) approval of modifications in the manner by which Qwest determines construction charges for extending facilities to serve prospective end-use customers.  The tariff proposed by Qwest modifies the formula for calculating such charges by providing a construction credit based on cost, high cost fund support, and customer revenue by wire center.  

B. On July 9, 2002, the Commission adopted Decision No. C02-746, the effect of which was to suspend the effective date of Advice Letter No. 2921 until November 9, 2002.  Decision No. C02-746 also set the matter for hearing before an Administrative Law Judge on November 1, 2002.  On October 30, 2002, the Commission suspended Advice Letter No. 2921 for an additional 90 days, to February 7, 2003.  See, Decision No. C02-1238.

C. Timely interventions were filed in this matter by the Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).  

D. Various requests to modify the procedural schedule applicable to this case were granted.  See, Decision Nos. R02-986-I, R02-1206-I, and R02-1245-I.  This resulted in the hearing being rescheduled to November 8, 2002, and then to November 18, 2002.

E. On September 6, 2002, Qwest filed its direct testimony and exhibits.  Staff and the OCC filed their answer testimony and exhibits on October 11, 2002.

F. On November 8, 2002, the parties filed a Stipulation and Settlement Agreement (Stipulation) along with a Joint Motion to Approve Stipulation and Settlement Agreement (Motion).  The Motion indicates that the Stipulation resolves all outstanding issues involved in this proceeding and requests that the Commission approve the same by authorizing Qwest to file tariff sheets identical to those attached to the Stipulation as Exhibit A.

G. A hearing was held in connection with the Stipulation on November 18, 2002.  Testimony in support of the Stipulation was presented by Paul R. McDaniel, Qwest’s Director of Regulatory Affairs, Staff representatives Pamela M. Fischhaber and Gary A. Klug, and OCC representative P.B. Schechter.  A copy of the Stipulation was marked as Exhibit 1 and admitted into evidence. 

H. Advice Letter No. 2921 seeks to modify those portions of Qwest’s Exchange and Network Services Tariff (Tariff) dealing with construction charges for extending facilities to serve prospective end-use customers so as to bring them into compliance with Rule 5.4 of the Commission’s Rules Regulating Telecommunications Service Providers and Telephone Utilities.  See, 4 Code of Colorado Regulations (CCR) 723-2-5.4.  Among other things, Rule 5.4 provides that a telecommunications service provider that receives support from the Colorado High Cost Fund (CHCF) “...shall provide a construction credit to an end-use customer which reflects the amount of its capital investment which is supported by revenue received from the customer revenue stream, the CHCF and all other price support mechanisms established by the federal government and by this state for that area (i.e., its supported costs).”  The Tariff was apparently filed before Rule 5.4 was adopted and, therefore, does not currently comply with that rule.    

I. The Stipulation resolves several concerns raised by Staff and/or the OCC in connection with Advice Letter No. 2921.  The first involves the calculation of line extension construction credits.  As indicated previously, Qwest proposes that such credits reflect the costs incurred and the high cost fund support and customer revenue received by each of its wire centers.  Staff and the OCC did not disagree with this approach.  However, calculating construction credits in this matter resulted in very small credits for a number of residential and/or business customers in several wire centers.  Mr. McDaniel testified that many of the credits were too low to cover the cost of installing necessary line extension facilities.  Therefore, the parties agreed that minimum credits of $3,000 for residential customers and $4,000 for business customers should be implemented.  In addition, Staff identified some mathematical errors in a few of Qwest’s calculations that were corrected.

J. The construction credits agreed to by the parties are set forth in Exhibit A of the Stipulation (Section 4.2.E of the Tariff).  The revenue analysis used by Qwest in calculating these credits includes average zone charge revenues for each wire center.  Staff initially took the position that construction credits should reflect zone charge revenues broken down by each zone in each wire center in order to make them even more cost-based.  Paragraph 2 of the Stipulation provides that this issue will be deferred pending completion of other Commission proceedings that may bear on this issue.
  After these proceedings are completed any party may petition the Commission for a formal determination of whether construction credits should reflect zone charge revenues broken down by each zone in each wire center.     

The most contentious issue involved implementation of a so-called “pioneering plan” whereby an initial customer who is required to pay for spare capacity when line extension facilities are installed may secure reimbursement when the spare capacity is utilized by subsequent customers.  The current Tariff does not contain a pioneering plan and, instead, provides that Qwest will apportion construction charges in excess of the construction credit equally between it and the customer.  This is sometimes referred to as the “line extension cost sharing proxy.”  Advice Letter No. 2921 did not contain a pioneering provision and proposed that the line extension cost sharing proxy be eliminated.  This would have resulted in the customer 

paying for all construction costs in excess of the construction credit.

K. Paragraph 3 of the Stipulation describes the pioneering plan agreed to by the parties.  Essentially, Qwest will discontinue its current line extension cost sharing policy and will implement a pioneering plan with a 36-month partial reimbursement period to defray the line extension costs incurred by a pioneering customer.  All construction charges in excess of the applicable construction credit will be the responsibility of the customer.  However, he will have the opportunity to secure reimbursement for a portion of such costs if new applicants join the project within 36 months after the initial applicant’s service was established.

L. Section 4.2.H.4 of the Tariff contains the precise terms of the pioneering plan and the manner in which cost reimbursements are to be calculated.  In order to address concerns regarding the appropriateness of the 36-month refund period, Qwest has agreed to provide Staff with an analysis of whether a refund period of this duration is appropriate by the end of the fourth year after the effective date of the pioneering provision.

M. Staff and the OCC also expressed concerns regarding perceived inconsistencies between construction costs assessed by Qwest under the Land Development Agreement (LDA) provisions of the Tariff (Section 4.4) and those assessed for individual or group line extension projects.  Staff and the OCC believe that Qwest’s LDA provisions should be modified so as to comply with 4 CCR 723-2-5.4.  Since any such modifications could potentially affect persons and/or entities that were not parties to this proceeding (i.e., land developers), the Stipulation defers this issue pending consultation with interested parties prior to March 31, 2003.  The Stipulation obligates Qwest to then implement a proceeding with the Commission no later than June 30, 3003, for the purpose of determining whether the LDA provisions in the Tariff should be brought into compliance with 4 CCR 723-2-5.4.

N. The Stipulation also resolves confusion over the minimum size drop facilities that Qwest uses to calculate construction charges.  The current version of Tariff Section 4.2.I.1 parenthetically refers to examples of minimum cable sizes used to calculate construction charges.  These parenthetical examples have been removed from Section 4.2.I.1.  Paragraph 5 of the Stipulation confirms that this section of the Tariff will be interpreted to reflect Qwest’s policy of using 25-pair cable as the minimum size for F2 distribution facilities and 3-pair cable as the minimum drop facilities to calculate construction charges. 

O. Finally, the Stipulation provides that the survey requirements contained in Section 4.2.G of the Tariff will become mandatory.  This will obligate Qwest to survey other prospective subscribers who might be served and benefited by new construction designed to serve a new applicant.  Advice Letter No. 2921 originally proposed that Qwest would “try to” conduct such surveys. 

P. Having reviewed the Stipulation, the pre-filed direct testimony and exhibits submitted by the parties, and the testimony submitted at the hearing of this matter, it is recommended that the Commission approve the Stipulation as filed and without modification.  The Stipulation provides a reasonable settlement of the disputes between the parties concerning the manner in which Qwest determines construction charges for extending facilities to serve prospective end-use customers.  It also establishes a reasonable framework for the resolution of other issues (i.e., zone charges and LDA matters) that may affect the calculation of such charges.  The Stipulation is, therefore, just, reasonable, and in the public interest.  It will be approved and accepted.

Q. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II.
ORDER

A.
The Commission Orders That:

1. The Stipulation and Settlement Agreement filed in this proceeding on November 8, 2002, is accepted and approved without modification.  The Stipulation and Settlement Agreement, a copy of which is attached hereto as Appendix I, is incorporated into this Order as if fully set forth herein.  

2. The parties shall comply with all terms of the Stipulation.

3. Within 15 days of the effective date of this Order, Qwest Corporation shall file an advice letter citing this Decision as authority to implement, on not less than one day’s notice, the rates, charges, and/or provisions set forth in the tariff sheets attached to the Stipulation and Settlement Agreement as Exhibit A.

4. The tariff sheets filed by Qwest Corporation with Advice Letter No. 2921 on June 11, 2002, are hereby permanently suspended.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
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_______________________________
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� A Motion to Strike portions of the Staff and OCC answer testimony submitted by Qwest on October 18, 2002, was rendered moot as a result of the settlement reached by the parties resolving this matter.


� For example, the Commission’s review of the definition of “basic local exchange service” in Docket No. 02I-251T involves the issue of whether the current zone charge structure should be maintained.
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