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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 02F-505CP 

david J. archuleta and keith l. nietert,  


Complainants,

v.

broadmoor hotel, inc., d/b/a broadmoor hotel garage, 


respondent. 

interim order of
administrative law judge
MANA L. JENNINGS-FADER
denying motion to dismiss,
vacating scheduled hearing, and
setting prehearing conference

Mailed Date:  November 18, 2002

I.
statement 

A. On September 17, 2002, David J. Archuleta and Keith L. Nietert filed a complaint against the Broadmoor Hotel, Inc., doing business as Broadmoor Hotel Garage (Broadmoor).  In their complaint, Messrs. Archuleta and Nietert (Complainants), who appear pro se in this case, assert that, among other things, the Broadmoor took certain actions with respect to its Commission-issued operating authorities without the prior approval of the Commission.  They ask the Commission to order remedial action.  

B. On September 30, 2002, the Broadmoor filed a Motion to Dismiss Complaint (Broadmoor motion).  On October 11, 2002, and on October 18, 2002, Mr. Archuleta and Mr. Nietert filed their Response to Motion for Dismissal (Complainants’ response).  

C. In its motion the Broadmoor argues that the complaint must be dismissed with prejudice because:  (1) the Commission lacks subject matter jurisdiction; and (2) the complaint fails to state a claim upon which relief can be granted.  The Broadmoor motion will be denied.  

D. The first basis advanced in the Broadmoor motion is the Commission’s lack of subject matter jurisdiction.  This, in turn, is grounded in two assertions:  (1) failure of Complainants to allege actual injury and their consequent lack of standing; and (2) failure of Complainants to allege in the complaint any violation of law, order, Commission rule, or public utility tariff.  Neither argument is persuasive.  

E. As to the first asserted basis for the motion to dismiss for lack of subject matter jurisdiction, § 40-6-108(1), C.R.S., grants standing to file complaints to persons other than those directly affected.  As relevant here, that section states:  

(1)(a)
Complaint may be made by the commission on its own motion or by any corporation, person, chamber of commerce, or board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.  

* * *

(d)
The commission is not required to dismiss any complaint because of the absence of direct damage to the complainant.  

F. By the plain language of the statute, Complainants have standing to maintain this action.  The claim that the Commission lacks subject matter jurisdiction because the Complainants lack standing is unavailing.  

G. Second, the alternative basis for the asserted lack of subject matter jurisdiction (i.e., failure of the complaint to allege violation of law, order, Commission rule, or public utility tariff) is equally unavailing.  This alternative basis is simply a restatement, expressed in jurisdictional terms, of the assertion that the complaint does not state a claim upon which relief can be granted.  As such, the alternative basis does not present an issue of subject matter jurisdiction.
  

H. The Broadmoor motion also asserts that the complaint fails to state a cause of action upon which relief can be granted.  In support of this assertion, the Broadmoor argues that:  (1) the complaint is an impermissible collateral attack on Decision No. R02-216, entered in Docket No. 01A-532CP;
 (2) Complainants seek civil penalties but have pled no facts warranting imposition of that remedy; (3) Complainants seek at least a temporary suspension of the lease of authorities to Ramblin’ Express, Inc., but have pled no grounds for imposition of that remedy; and (4) Complainants have waived any right they might have had to seek review or reversal of Decision No. R02-216.  

I. A motion to dismiss for failure to state a claim upon which relief can be granted is a vehicle “to test the formal sufficiency of the complaint.”  Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1996).  In ruling on a motion to dismiss based on a failure to state a claim, the following principles apply:  allegations in the complaint must be viewed in the light most favorable to the complainant; all assertions of material fact must be accepted as true; and the motion must be denied “unless it appears beyond doubt that the [complainant] cannot prove facts in support of the claim that would entitle [complainant] to relief.”  Id.  Judged by these standards, the motion to dismiss for failure to state a claim must be denied.  

J. In support of its motion to dismiss for failure to state a claim upon which relief can be granted, the Broadmoor first contends that the complaint is a collateral attack on Decision No. R02-216 and, thus, prohibited by § 40-6-112(2), C.R.S.  The Broadmoor argues that Complainants “seek a review ... of the evidence, findings, and conclusions of that decision.”  Broadmoor motion at 8.  

K. Viewing the complaint, including the attachments incorporated by reference, in the light most favorable to Complainants reveals that the complaint is not a collateral attack on Decision No. R02-216.  Complainants do refer to evidence adduced at the hearing in Docket No. 01A-532CP.  The apparent reason for that reference, however, is to provide facts showing, among other things, a pattern of behavior by the Broadmoor but not to attack Decision No. R02-216.  In addition, the complaint states, at 7, that the “act of requesting this investigation is not and should not be construed as a request for appeal of” Decision No. R02-216.  The undersigned Administrative Law Judge reads this to mean that the Complainants do not seek to reopen or to attack collaterally Decision No. R02-216.  Thus, the Broadmoor’s first argument is unpersuasive.  

L. The Broadmoor next argues that the motion to dismiss should be granted because the Complainants seek civil penalties but have pled no facts warranting imposition of that remedy and because the Complainants seek at least a temporary suspension of the lease of authorities to Ramblin’ Express, Inc., but have pled no grounds for imposition of that remedy.  In their response at 7, the Complainants state that, with respect to the remedies to be imposed, the complaint recommends “fines and penalties as prescribed by law” (complaint at 7).  Complainants also argue that § 40-7-101, C.R.S., and Mountain States Telephone & Telegraph v. Public Utilities Commission, 763, P.2d 1020 (Colo. 1988), establish that the Commission has the power and the authority to create remedies to correct violations of the statute.  Complainants’ response at 2.  

M. The Broadmoor’s reliance on the remedies sought in the complaint is misplaced.  A motion to dismiss focuses on and tests the formal sufficiency of the complaint (Dorman, 914 P.2d at 911) and not the remedies sought.
  In addition, as Complainants correctly point out, the complaint seeks remedies prescribed by law.  In this case, assuming the evidence adduced at hearing warrants imposition of remedies, the Commission will order (i.e., prescribe) the appropriate remedial action based on the evidence presented.
  

N. As its last reason in support of the motion to dismiss, the Broadmoor argues that Complainants have waived any right they might have had to seek review or reversal of Decision No. R02-216.  Complainants respond that they do not seek reversal or review of that decision.  For the reasons discussed supra, the complaint, read in the light most favorable to Complainants, seeks neither reversal nor review of the decision.  This argument, then, is moot.  

O. Also weighing against granting the motion to dismiss is the fact that the relevant Commission rule requires only a statement of “sufficient facts and information to adequately advise the respondent public utility and the Commission of how any law, order, Commission rule, or public utility tariff has been violated.”  See 4 Code of Colorado Regulations (CCR) 723-2-61(a).  The Commission rule provides for notice pleading and has been satisfied in this case.  If, as appears to be the case, the Broadmoor would like additional information concerning the facts underlying the complaint, procedural avenues exist by which it can obtain that information.  

P. For the foregoing reasons the motion to dismiss will be denied.  Denial of the Broadmoor motion simply permits the case to go forward and does not indicate in any way what the outcome will be following the hearing in this matter.  

Q. Hearing in this docket is scheduled for December 13, 2002.  See Decision No. R02-1174-I.  Review of the Commission file shows that, as permitted by 4 CCR 723-1-61(d)(2), the Broadmoor has not yet filed its answer to the complaint.  As a result, neither the Complainants nor the Broadmoor has filed a list of witnesses and copies of exhibits.  See procedural schedule contained in Order to Satisfy or Answer, dated September 18, 2002 (dates for filing run from date of answer).  

R. The Broadmoor will be ordered to file its answer to the complaint by November 29, 2002.  

S. There is insufficient time to make the required filings and to prepare for hearing on December 13, 2002.  Therefore, the hearing scheduled for December 13, 2002, will be vacated.  

T. A prehearing conference to set a new hearing date and to establish a procedural schedule will be held on November 26, 2002.  If they wish to do so and if they make the necessary prearrangements by November 25, 2002, parties may participate in the prehearing conference by telephone.  

U. The following issues will be discussed at the prehearing conference:  (1) date for filing Complainants’ list of witnesses and copies of exhibits; (2) date for filing the Broadmoor’s list of witnesses and copies of exhibits; (3) hearing date(s); and (4) any issue raised by a party.  

V. The undersigned expects that the parties will come to the prehearing conference with proposed dates for all of the deadlines and that the parties will have checked the Commission’s calendar with respect to any suggested hearing date(s).  The parties are encouraged to consult prior to the prehearing conference with respect to the issues for discussion.  

II.
order 

W. It Is Ordered That:  

1. The Motion to Dismiss Complaint of David J. Archuleta and Keith L. Nietert filed by the Broadmoor Hotel, Inc., doing business as the Broadmoor Hotel Garage, is denied.  

2. The hearing scheduled for December 13, 2002, is vacated.  

3. The Broadmoor shall file its answer to the complaint in this docket on or before November 29, 2002.  

4. A prehearing conference in this docket is scheduled as follows:  

DATE:
November 26, 2002  

TIME:
9:00 a.m. 

PLACE:
Commission Hearing Room 


1580 Logan Street, OL2 


Denver, Colorado 

5. The parties shall follow the procedures as set forth above.  

6. This Order shall be effective immediately.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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� It is instructive that the Broadmoor cites neither case law nor Commission decision in support of this basis for its assertion that the Commission lacks subject matter jurisdiction. 


� Docket No. 01A-532CP was a proceeding by the Broadmoor for authority to lease Certificates of Public Convenience and Necessity PUC No. 275 and No. 9909 to Ramblin’ Express, Inc.  Decision No. R02-216, which became a Commission decision, granted the application in part.  


� The test is whether the complaint states a cause of action upon which some form of relief can be granted.  The test is not whether the complaint states a cause of action upon which the specific relief sought in the complaint can be granted.  


� The complaint asks that, during the pendency of the complaint, the Commission temporarily suspend the lease of authority to Ramblin’ Express, Inc.  Because this is in the nature of a request for interim, and not permanent, relief, the issue of temporary suspension of the lease will be addressed if and when Complainants file a motion for such relief.  As a result, the undersigned did not give great weight to this portion of the argument in support of the motion to dismiss.  
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