Decision No. R02-1246

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 02A-380CP

in the matter of the application of sonrisas, inc., p.o. box 40598, denver, colorado 80204, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision of
administrative law judge
william j. fritzel
dismissing application

Mailed Date:  November 4, 2002

Appearances:

Linda Mendiola, President of Sonrisas, Inc. (Pro Se);

Charles M. Williams, Esq., Denver, Colorado, for Metro Taxi, Inc.;

Richard L. Fanyo, Esq., Denver, Colorado, for Denver Taxi, LLC;

Beverly S. Braton (Pro Se), Kids Wheels, LLC; and

Ida Garcia (Pro Se), Specialty Transport.

i.
statement

A. On July 17, 2002, Sonrisas, Inc. (Applicant), filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.

B. On July 29, 2002, the Commission issued notice of the application as follows:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in call-and-demand limousine service,

between all points within the area beginning at the intersection of Tower Road and 120th Avenue, Adams County, State of Colorado, then south along Tower Road, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Turkey Creek Road, then north along a line from the intersection of County Line Road, as extended, and Turkey Creek Road, to the intersection of Colorado Highway 58 and Colorado Highway 93, then north along Colorado Highway 93 to its intersection with 120th Avenue, as extended, then east along 120th Avenue, as extended, to the point of beginning.

RESTRICTIONS:  This application is restricted as follows:
(1)
To providing transportation service to passengers that are 17 years of age or younger; and
(2)
Against providing any transportation service that originates or terminates at Denver International Airport.
C. The Commission scheduled this matter for hearing for September 27, 2002.

D. Notices of Intervention were filed by Specialty Transport, Kids Wheels, LLC (Kids Wheels), Metro Taxi, Inc. (Metro), and Denver Taxi, LLC (Denver Taxi).

E. The hearing was held as scheduled.  Testimony was received from witnesses and Exhibits Nos. 1 through 3, 6 through 9, and 11 through 13 were marked for identification and admitted into evidence.  Exhibit Nos. 4, 5 and 10 were marked for identification and rejected.  At the conclusion of the hearing, the matter was taken under advisement.

F. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding and a written recommended decision are transmitted to the Commission.

Ii.
findings of fact and conclusions of law

G. Applicant is a corporation.  Applicant requests a certificate of public convenience and necessity from this Commission to provide transportation to passengers that are 17 years of age or younger to daycare, schools, and other facilities where parents find a need to obtain transportation for their children.  Applicant intends to serve the growing Hispanic population in the Denver metropolitan area, as well as others.  The 2000 Census indicates that the number of Hispanics residing in the Denver metropolitan area has increased.  The Hispanic community comprises a significant population group in the city.  Because many of the Hispanic families in the city are bilingual and in some cases monolingual, Applicant has identified a need to provide bilingual drivers to assist not only the parents but children who will be transported.  Ms. Linda Mendiola, President and CEO of Applicant conducted research and concluded that the Hispanic community in Denver is being underserved and that there is a need for transportation of persons 17 years of age and younger.

H. Applicant proposes to hire bilingual drivers.  The drivers will be carefully screened.  It will provide a service for parents with children in daycare, school, and other facilities.  It also will solicit Medicaid patients.  Applicant plans to advertise in the media to reach the Hispanic community and others who may desire to use the service.

I. Applicant proposes to provide transportation with the use of vans.  The vans will be equipped with seatbelts and child seats.  Applicant proposes that there will always be two adults in the vehicle to assist the children.  The application of Applicant, of which official notice is taken, indicates in the financial statement of the company that Applicant is financially fit to perform the service.

J. Representative Frana Mace, of the Colorado State Legislature represents House District No. 4.  District No. 4 is in North Denver. The district includes a large Hispanic population. Representative Mace is a member of the transportation committee and minority whip.  Representative Mace testified that she believes that there is a void in public and private transportation geared to the Hispanic community due to the language barrier.  She believes that some children need transportation service with drivers who are bilingual.

K. Senator Rob Hernandez represents people in Senate District No. 34 in Denver.  Senator Hernandez testified that 33 percent of his district is Hispanic.  Senator Hernandez is very familiar with the Hispanic community in Denver.  He testified that the recent census data from the U.S. Census Bureau demonstrates that the Hispanic population in Denver is growing (Exhibit No. 1).  He believes that there may have been an undercount in the 2000 Census.  Senator Hernandez supports the application and probably would use the Applicant’s service if granted, for his nieces and nephews.

L. Cherl Lucero-Torres is the Program Manager of Mi Casa Resource Center for Women.  Ms. Lucero-Torres is familiar with the application of Applicant and knows Linda Mendiola, the president of Sonrisas.  She has worked with Ms. Mendiola and is familiar with the business plan of Applicant.  Ms. Lucero-Torres is familiar with the Hispanic community in the Denver area, and she is active in the Hispanic community.  In various meetings that she has attended, numerous people have expressed an interest in Applicant’s proposal to transport children.  They believe that there is a lack in the Denver area of similar services, especially transportation companies that employ bilingual drivers.  She believes that her daughter would use Applicant’s service and knows of other people who are interested in the service.  Ms. Lucero-Torres is not aware of other providers of a similar service.  She has never personally needed the service.

M. Intervenor Metro holds Certificate of public Convenience and Necessity PUC No. 1481. (Exhibit No. 7) The certificate generally authorizes transportation of passengers and their baggage in taxi service between all points within the metropolitan Denver counties on the one hand and all points within an 85-mile radius of the intersection of 16th and Champa Streets in Denver.  Metro also has authority to provide transportation in taxi service form all points in the City and County of Denver to all points in the State of Colorado.  Metro is authorized to use 492 taxicabs.

N. Kyle Brown, Operations Manager of Metro testified that Metro employs some bilingual dispatchers and over 20 of its drivers are Hispanic.  Mr. Brown stated that Metro provides transportation for persons 17 years of age or younger.  Metro provides transportation for young people to schools, physicians, hospitals, and other facilities.  It also transports over 200 Medicaid clients age 17 and under.  Metro has a program to train drivers who provide transportation for young people and handicapped people.  Some of Metro’s Hispanic drivers are bilingual.  They try to develop business within the Hispanic community.  Metro welcomes transportation of persons less than 17 years of age and it can accommodate a request for a Spanish speaking driver.

O. Intervenor Denver Taxi is a taxicab company holding Certificate of Public Convenience and Necessity PUC No. 2378 & I (Exhibit No. 8).  The certificate generally authorizes transportation of passengers and their baggage in taxi service between all points located within a 16-mile radius of 16th and Champa Streets in Denver and to all points in the State of Colorado on the other hand.  Denver Taxi is authorized to use 300 taxicabs at any one time.  Denver Taxi did not present a witness at the hearing.
P. Intervenor Kids Wheels provides transportation for persons 17 years of age or younger.  Under its Certificate of Public Convenience and Necessity PUC No. 50096, Kids Wheels is authorized to provide transportation of passengers and their baggage in call-and-demand limousine service between all points in the Denver metropolitan area as described in the certificate.  (See Exhibit No. 9).  Kids Wheels is authorized to provide transportation for persons 17 and younger generally in the same geographical area as requested by Applicant.
Q. Beverly Braton, President of Kids Wheels testified that it currently has unused capacity.  She stated that the company specializes in transporting persons 17 years of age and younger.  Approximately 33 percent of its drivers are bilingual.  Kids Wheels screens its drivers.  Kids Wheels provides transportation of persons 17 and under to schools, physicians, and dentists.  It also transports Medicaid clients.   Ms. Braton stated that approximately 20 percent of Kids Wheels’ clients are Hispanic.  Of this group, some of the clients only speak Spanish.
R. Intervenor Specialty Transport holds Certificate of Public Convenience and Necessity PUC No. 54391. (Exhibit No. 13) Specialty Transport is authorized to transport passengers and baggage in call-and-demand limousine service between all points in the City and County of Denver.  The authority is restricted to providing service for clients for Children’s Hospital, University Hospital, Hope Center, National Jewish Hospital, Rose Medical Center, Mental Health Corporation of Denver, and Denver General Hospital (Denver Health).  It is also restricted to providing service to persons 17 years of age or younger who are being transported to and from daytime psychological services and to providing vehicles with a seating capacity of 15 passengers or less including the driver.
S. Ida R. Garcia, President of Specialty Transport testified that Specialty Transport has additional capacity to transport passengers.  She stated that she is the only current driver.  She can speak Spanish and does provide transportation to persons under 17 years of age.
iii.
discussion

T. The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate transportation of passengers for hire.  Rocky Mountain Airways, Inc. v. PUC, 181 Colo. 170, 509 P.2d 804 (1973); Yellow Cab v. PUC, 869 P.2d 545 (Colo. 1994).  The Commission can issue a certificate to a new carrier even though there are existing carriers if it finds that existing passenger service of common carriers is substantially inadequate.  Rocky Mountain Airways, supra.  An applicant bears the burden of proof in order to obtain a certificate for the common carriage of passengers.  Applicant must by substantial and competent evidence prove that the public needs the proposed service, Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P.2d 278 (1960), and Applicant must also provide that any existing service of common carriers is substantially inadequate.  Ram Broadcasting v. PUC, 702 P.2d 746 (Colo. 1985), Rocky Mountain Airways supra.
U. The evidence of record establishes, and it is found and concluded, that Applicant has failed to meet its burden of establishing by competent and substantial evidence the public need and establishing that the service of existing common carriers is substantially inadequate.

V. The testimony of witnesses and persons who wrote support letters (Exhibit No. 2) does not demonstrate that there is a definable need for the proposed service.  While the evidence indicates that the witnesses who testified in support of the application believe that the proposal of Applicant to provide bilingual drivers is a good concept in service to the Hispanic community, there is very little testimony that people would actually use Applicant’s proposed service.

W. The record also lacks any indication of the geographical area that the transportation service is needed.  Most, if not all of the evidence produced by Applicant is speculative and vague as to the public need.

X. In addition, Applicant has failed to meet its burden of establishing that the service of existing common carriers is substantially inadequate.  There is no evidence to establish that the support witnesses called existing carriers for service to persons less than 17 years of age.  The evidence produced by Intervenors indicate that the Intervenors provide service to persons under 17 and that they do have available Spanish speaking drivers.

Y. For these reasons, the application must be denied.

Z. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

iv.
order

AA. The Commission Orders That:

1. The application of Sonrisas, Inc., Docket No. 02A-380CP is denied.

2. Docket No. 02A-380CP is dismissed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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Director
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