Decision No. R02-1242

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 02B-408T

in the matter of the petition of level 3 communications, llc for arbitration pursuant to section 252(b) of the telecommunications act of 1996 with centurytel of eagle, inc. regarding rates, terms, and conditions for interconnection.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY
granting Motion to dismiss petition

Mailed Date:  November 1, 2002

I.
STATEMENT

A. This proceeding was initiated on August 8, 2002, when Level 3 Communications, LLC (Level 3) filed its Notice of Petition for Arbitration and Petition for Arbitration (Petition) of a proposed interconnection agreement between it and CenturyTel of Eagle, Inc. (CenturyTel), with the Colorado Public Utilities Commission (Commission).  The Petition was filed pursuant to 4 Code of Colorado Regulations 723-46 and § 252(b) of the Telecommunications Act of 1996 (the Act).

B. On September 3, 2002, CenturyTel filed its Response to the Petition (CenturyTel Response).  The CenturyTel Response contained a motion to dismiss the Petition (Motion to Dismiss) on jurisdictional grounds.  See, pages 1 through 8 of the CenturyTel Response.

C. On September 19, 2002, Level 3’s response time to the Motion to Dismiss was extended to September 30, 2002.  See, Decision No. R02-1040-I.  Level 3 filed its Response and Opposition to the Motion to Dismiss (Level 3 Response) on that date.

D. In accordance with § 40-6-109, C.R.S., the undersigned Administrative Law Judge (ALJ) now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.   

II.
findings of fact and conclusions of law

E. As indicated above, the Petition was filed pursuant to § 252(b) of the Act.  That provision authorizes the Commission to arbitrate unresolved issues between telecommunications carriers arising out of their efforts to negotiate interconnection agreements for the provision of telecommunications services under § 251 of the Act.  That section of the Act generally obligates local exchange carriers (LECs) to interconnect with the facilities and equipment of other telecommunications carriers.  Specifically, § 251(c)(2) obligates incumbent local exchange carriers (ILECs) to provide any requesting telecommunications carrier interconnection with the ILEC’s network for the transmission and routing of “telephone exchange service” and “exchange access”.

F. Level 3 has requested interconnection with CenturyTel’s network for the transport and termination of traffic destined to Internet Service Providers (ISPs) under the above-cited provisions of the Act.  The threshold issue that has apparently precluded the successful negotiation of a voluntary interconnection agreement under § 252(a)(1) of the Act is whether Level 3’s ISP traffic is subject to these provisions.  Level 3 contends that ISP traffic is no different than local traffic for interconnection purposes and, therefore, should be encompassed by a comprehensive interconnection agreement subject to the obligations set forth in §§ 251 and 252.  CenturyTel contends that Level 3’s ISP traffic falls outside the scope of these provisions since it is not local.  In furtherance of its position, CenturyTel contends that such traffic should be governed by its Information Access Traffic Exchange Agreement.

G. CenturyTel advances two basic arguments in support of its position that the Petition should be dismissed.  First, it contends that the Federal Communications Commission (FCC) has preempted state commissions from exercising jurisdiction over ISP traffic interconnection issues and has assumed exclusive jurisdiction over such issues under § 201 of the Communications Act of 1934 (Communications Act).
  Second, it contends that it has no obligation to transport or terminate Level 3’s ISP traffic since:  (a) the subject ISP bound service does not fall within § 251(c)(2) of the Act; (b) § 251(a) of the Act only obligates it to physically link its network with Level 3’s network; and (c) it has no obligation to interconnect with Level 3 absent an FCC order issued pursuant to § 201 of the Communications Act.  

H. The Level 3 Response advances four arguments in opposition to the Motion to Dismiss.  First, it contends that §§ 251 and 252 of the Act govern all interconnection between telecommunications carriers, including ISP traffic.  Second, the FCC’s ISP Order has preempted state commissions only in connection with the issue of setting reciprocal compensation rates under § 251(b)(1) of the Act.  Third, §§ 251 and 252 of the Act are not limited to “intrastate” services and also apply to intrastate-interstate hybrid services.  Fourth, policy considerations warrant this Commission exercising jurisdiction over the parties’ interconnection dispute since its failure to do so would disfavor a competitive network architecture for ISP traffic.

I. In its ISP Order the FCC clearly found that it has exclusive jurisdiction over reciprocal compensation for ISP traffic under § 251(b)(5) of the Act and that state commissions have no jurisdiction to decide that issue.  The District of Columbia Circuit of the United States Court of Appeals (D.C. Circuit Court) was not persuaded by the reasoning used by the FCC in coming to that conclusion and, as a result, remanded the proceeding back to the FCC for further findings.  See, WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002).  However, it did not vacate the ISP Order.  Therefore, the essential findings of the FCC contained therein remain intact.

J. There is some question whether the jurisdictional findings contained in the ISP Order are limited to reciprocal compensation issues or whether they extend to all ISP traffic issues encompassed by §§ 251 and 252 of the Act.  It is possible to read the ISP Order either way.  However, on balance, the ALJ is persuaded that it constitutes an expression of the FCC’s intent to exercise exclusive jurisdiction over all ISP traffic interconnection issues under § 201 of the Communications Act, not just those involving reciprocal compensation.  Therefore, this Commission lacks jurisdiction to resolve the issues raised by the Petition and the Motion to Dismiss must be granted.

K. The essential finding of the ISP Order is that “...traffic delivered to an ISP is predominately interstate access traffic subject to section 201 of the Act....”  See, ISP Order ¶¶ 1, 55, and 57 (“...the LEC-provided link between an end-user and an ISP is properly characterized as interstate access”).  It repeatedly reaffirms the FCC’s prior findings that ISP traffic is, as a jurisdictional matter, “interstate”.  See, ISP Order ¶¶ 21, 52-65.
   In so concluding, the FCC once again relies on the “end-to-end” analysis it had previously employed to determine that ISP traffic is predominately interstate and, therefore, is “...appropriate for determining the scope of the Commission’s jurisdiction under section 201....”  See, ISP Order ¶ 53.
  The FCC ultimately concludes that:

Under section 201, the Commission has exercised its jurisdictional authority to regulate the interstate access services that LEC’s provide to connect callers with IXCs or ISPs to originate or terminate calls that travel across state lines.  Access services to ISPs for Internet-bound traffic are no exception.  The Commission has held, and the Eight Circuit has recently concurred, that traffic bound for information service providers (including Internet access traffic) often has an interstate component.  [Citing Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523 (8th Cir. 1998)]  Indeed, that court observed that, although some traffic destined for information service providers (including ISPs) may be intrastate, the interstate and intrastate components cannot be reliably separated.  Thus, ISP traffic is properly classified as interstate, and it falls under the Commission’s section 201 jurisdiction.
  [Citing Louisiana PSC v. FCC, 476 U.S. 355 (1986) and Bell Atlantic v. FCC, supra].  (Emphasis added).

L. It appears that the D.C. Circuit Court also concluded that the FCC intended the jurisdictional findings contained in the ISP Order to include all ISP traffic interconnection issues.  In interpreting the ISP Order on review it stated as follows:

Finally, the Commission specified that, having carved ISP-bound calls out of § 251(b)(5) under § 251(g), it was establishing the interim compensation regime under its general authority to regulate the rates and terms of interstate telecommunications service and interconnections between carriers under § 201 of the Act; as a result, the state regulatory commissions would no longer have jurisdiction over ISP-bound traffic as part of their power to resolve LEC interconnection issues under § 252(e)(1) of the Act.  (Emphasis added).
 
Significantly, this interpretation refers broadly to a lack of state commission jurisdiction over “LEC interconnection issues” (i.e., not just reciprocal compensation issues) under § 252(e)(1), that portion of the Act giving state commissions general authority to approve interconnection agreements.  

M. However, even if the FCC intended its ISP Order to narrowly target reciprocal compensation issues under § 251(b)(5), the rationale it adopted in determining that it has exclusive jurisdiction over those issues applies with equal force to other §§ 251 and 252 interconnection obligations involving ISP traffic.  Simply stated, if this Commission does not have jurisdiction over intercarrier compensation issues relating to ISP traffic there is no good reason it should have jurisdiction over other ISP traffic interconnection issues.        

In addition, § 251(c)(2) obligates ILECs to provide any requesting telecommunications carrier interconnection with the ILEC’s network for the transmission and routing of 

N. “telephone exchange service” and “exchange access”.
  Telephone exchange service is defined as “service within a telephone exchange, or within a connected system of []exchanges within the same exchange area operated to furnish...intercommunicating service of the character ordinarily furnished by a single exchange, and which is covered by the exchange service facilities.”  See, 47 Code of Federal Regulations (CFR) Chapter I, Part 51.5.  Exchange access is defined as “the offering of access to telephone exchange service or facilities for the purpose of the origination or termination of telephone toll services.” See, § 3(16) of the Act and 47 CFR Chapter I, Part 51.5.

O. In the ISP Order, the FCC concludes that ISP traffic constitutes an “information access” service.  See, ISP Order ¶ 42.  It also finds that ISP traffic is not analogous to “telephone exchange services.”  See, ISP Order ¶ 63.  A question apparently still open for debate is whether “information access” constitutes a subset of “exchange access” or whether these are mutually exclusive services.  See, ISP Order ¶ 42 and footnotes 64 and 76.   If mutually exclusive, ISP-bound “information access” service could not be included within the definition of “exchange access”.

P. With regard to “exchange access”, the FCC has previously stated as follows:  “Nor does a carrier seeking interconnection of interstate traffic only—for the purpose of providing interstate services only—fall within the scope of the phrase “exchange access”.
  Since the FCC determined in the ISP Order that ISP traffic is jurisdictionally interstate, it should logically follow that it is not “exchange access”.  Therefore, the ALJ is persuaded by the argument that ISP-bound “information access” traffic and “exchange access” traffic are mutually exclusive.  Under this analysis, ILECs would have no obligation to interconnect with other telecommunications carriers for the transmission and routing of ISP traffic under § 251(c)(2) of the Act.  

For all the foregoing reasons, the Petition must be dismissed.  While CenturyTel has an obligation to interconnect its network with Level 3 for the transmission and routing of ISP 

Q. traffic under § 201 of the Communications Act, this Commission lacks jurisdiction to decide the terms and conditions under which such interconnection will occur.  See, ISP Order ¶ 39.

III.
ORDER

R. The Commission Orders That:
1. The Motion to Dismiss the Petition for Arbitration filed in the captioned matter by CenturyTel of Eagle, Inc., is granted.

2. Docket No. 02B-408T is closed.   

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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_______________________________
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( S E A L )

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




Bruce N. Smith
Director

G:\ORDER\408T.DOC







� This agreement would essentially treat Level 3’s ISP traffic as interstate “interexchange” traffic thereby subjecting it to transport, switching and other access charges. 


� See, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, FCC 01-131 (April 27, 2001)(ISP Order). 


� See also, In the Matter of the Colorado Public Utilities Commission’s Recommendation to the Federal Communications Commission Regarding Qwest Corporation’s Provision of In-Region, Inter-lata Services in Colorado, Decision No. C02-718 (“...the FCC has made the determination that ISP-bound traffic is interstate in nature”).


� See, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, 14 FCC Rcd 3689 (Local Competition Order); and Bell Atlantic v. FCC, 206 F.3d 1 (C.A.D.C. 2000).  In the ISP Order the FCC recognized that the D.C. Circuit Court disapproved of its use of an “end-to-end” analysis in determining that ISP traffic is not “local” and, therefore, not subject to the reciprocal compensations provisions of § 251(b)(5) of the Act.  However, it also observed that “...the court appeared not to question the Commission’s longstanding assertion of jurisdiction over ESP traffic, of which Internet-bound traffic is a subset.”  See, ISP Order ¶ 53.  It also noted that the D.C. Circuit Court “expressly acknowledged that ‘the end-to-end analysis applied by the Commission here is one that it has traditionally used to determine whether a call is within its interstate jurisdiction.’”  See, ISP Order ¶ 56.      


� The following portions of the ISP Order lend additional support to the conclusion that the jurisdictional findings contained therein apply to all ISP traffic interconnection duties and obligations under §§ 251 and 252 of the Act:  ¶ 38 (“At least one court has affirmed the principle that the standards and obligations set forth in section 251 are not intended automatically to supercede the Commission’s authority over the services enumerated under section 251(g)” [citing Competitive Telecomm, Assn. v. FCC, 117 F.3d 1068, 1073 (8th Cir. 1997)(Comptel)]; ISP Order ¶ 39 (“Congress preserved the pre-Act regulatory treatment of all the access services enumerated under section 251(g).  These services remain subject to Commission jurisdiction under section 201...whether those obligations implicate pricing policies as in CompTel or reciprocal compensation”); ISP Order ¶ 40 (“...we decline to modify the restraints imposed by section 251(g) and instead continue to regulate ISP-bound traffic under section 201”); ISP Order ¶ 43 (...in the provision of exchange access, information access, and exchange services for such access to IXCs and information service providers, various pre-existing requirements and obligations ‘including receipt of compensation’ are preserved...”); ISP Order ¶ 49 (“...on a going-forward basis, the Commission has the authority to establish pricing for, and otherwise to regulate, interstate access services.”)


� See, WorldCom v. FCC, supra, at page 431-432.


� Level 3 argues that § 251(a) also imposes upon ILECs such as CenturyTel a general interconnection duty beyond those imposed by § 51(c)(2).  However, while § 251(c) also obligates ILECs to perform “the duties contained in subsection (b)”, it makes no mention of the duties encompassed by subsection (a).  Had Congress intended to impose such general duties upon ILECs it could have specifically done so here.  In addition, under general rules of statutory construction, the more specific interconnection requirements imposed by § 251(c)(2) prevail over the more general ones that might be imposed by § 251(a).  See, Russell v. Department of Air Force, 915 F.Supp 1108 (D.C. Colo. 1996)(In construing statutes, the specific governs the general).


� See, First Report and Order, Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98 and Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket No. 95-185, First Report and Order FCC 96-325 (August 8, 1996) ¶ 191.
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