Decision No. R02-1209-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 02A-412CP

In the matter of the application of owner/driver united corp., d/b/a blue sky shuttle, 6960 east colorado avenue, Denver, Colorado 80224 for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

DOCKET NO. 02A-410CP

In the matter of the application of flying eagle express shuttle service, inc., 13024 east alaska place, aurora, Colorado 80012 for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

DOCKET NO. 02A-471CP

In the matter of the application of overseas emporium, inc., 16740 east iliff avenue, aurora, Colorado 80013 for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

INTERIM ORDER OF
administrative law judge
dale e. ISLEY
vacating decision
No. R02-1182-I; establishing
deadline for amending
application; granting motion
for extension of time
to comment on pre-hearing
issues, in part; and setting
second pre-hearing conference

Mailed Date:  October 25, 2002

I.
STATEMENT

A. By Decision No. R02-1182-I issued on October 21, 2002, the undersigned Administrative Law Judge (ALJ) shortened the response time to a purported request by Overseas Emporium, Inc. (Overseas Emporium), to amend the application it previously filed in Docket No. 02A-471CP.
  That decision also provided for the re-notice of the amended application in the Commission’s “Notice of Applications Filed” of October 21, 2002, and for the notice period to be shortened to ten days.

B. On October 23, 2002, Charles E. Harper, Esq. of The Harper Law Firm, P.C., entered his appearance as legal counsel for Overseas Emporium in this matter.  On that same date, Overseas Emporium, through counsel, filed a pleading entitled “Motion and Order for Extension of Time to Move to Amend It’s Application and to Prepare and Submit Comments Concerning the Issues Addressed at the Pre-Hearing Conference and/or the Rulings Made by the ALJ at That Conference” (Overseas Motion).  The Overseas Motion requests that Overseas Emporium be granted a period of 20 days to:  (a) submit any desired amendments to its application; and (b) submit comments relating to the pre-hearing conference held in these matters on October 10, 2002.

C. On October 23, 2002, SuperShuttle International Denver, Inc., filed a Verified Response to Interim Order Shortening Response Period to Motion to Amend Application (SuperShuttle Response).  The SuperShuttle Response indicates that its counsel was advised by a representative of Overseas Emporium that it had no present intent to amend the subject application.

D. Based on the Overseas Motion and the SuperShuttle Response, the question of whether Overseas Emporium desires to amend its application is, to say the least, unclear.  In light of its request for additional time to decide this issue, it appears that the prior request to amend was either erroneously communicated to the Commission or the Commission misunderstood it.  In either event, the procedural mechanism set in motion by Decision No. R02-1182-I was, at best, premature.  Therefore, Decision No. R02-1182-I will be vacated.

E. Notwithstanding the above, absent a waiver by all applicants of the time constraints imposed on the Commission by § 40-6-109.5, C.R.S., it is imperative that any desired motion to amend Docket No. 02A-471CP be submitted on or before October 30, 2002.
  The portion of the Overseas Motion that seeks additional time to request amendment of its application is granted to that extent.  Any party wishing to respond to any such motion to amend may do so orally at the pre-hearing conference set by the terms of this Interim Order or by a pleading filed on or before October 31, 2002.

F. Based on the current procedural status of these matters, it would be productive to hold a second pre-hearing conference at the time and place set forth in this Interim Order.  Overseas Emporium will have an opportunity to comment on the issues addressed at the October 10, 2002, pre-hearing conference at that time.  The portion of the Overseas Motion that requests additional time to submit such comments is granted to that extent.

The pre-hearing conference will deal with all issues contemplated by 4 Code of Colorado Regulations (CCR) 723-1-79(b)(5) including, without limitation, the desirability of consolidating these proceedings for hearing pursuant to 4 CCR 

723-1-79(a), the resolution of any pending motions,
 the timing and scope of discovery, and the establishment of a procedural schedule(s), including hearing dates.
     

II.
ORDER

A.
It Is Ordered That:

1. Decision No. R02-1182-I issued on October 21, 2002, is vacated.

2. The Motion and Order for Extension of Time to Move to Amend It’s Application and to Prepare and Submit Comments Concerning the Issues Addressed at the Pre-Hearing Conference and/or the Rulings Made by the ALJ at that Conference filed by Overseas Emporium, Inc., is granted consistent with the terms of this Order.

3. Any motion to amend the application of Overseas Emporium, Inc., in Docket No. 02A-471CP shall be filed on or before October 30, 2002, and served on the parties via facsimile transmission or electronically on the same day it is filed with the Commission.  Any desired responses to any such motion shall be submitted orally at the pre-hearing conference referred to in paragraph 5 below or by a pleading filed on or before October 31, 2002.

4. Overseas Emporium, Inc., may comment on the issues addressed at the October 10, 2002, pre-hearing conference at the pre-hearing conference referred to in paragraph 5 below. 

5. A pre-hearing conference is scheduled in the captioned proceedings as follows:

DATE:
November 1, 2002

TIME:
10:00 a.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, Office Level 2
 

Denver, Colorado

6. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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� Overseas Emporium’s request to amend its application was apparently communicated to a member of the Commission’s Transportation Staff prior to the time it retained counsel in this matter.


� By Decision No. R02-1161-I Overseas Emporium and Jody Cowen, doing business as Cowen Enterprises, were afforded an opportunity to submit comments concerning the issues addressed at the subject pre-hearing conference by October 23, 2002.


� Any such motion shall be served on the parties to this proceeding by facsimile transmission or electronically the same day it is filed with the Commission.


� This does not negate the response time established for submitting responses to the Motion for Substitution of Applicant filed by Owner/Driver United Corp., doing business as Blue Sky Shuttle, and Boulder Express, LLC in Decision No. R02-1197-I.


� The parties and their counsel have previously been advised to reserve January 6 to 10, 13, 22 to 24, and 28 to 31, 2003, on their respective calendars. 





6

