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i.
statement

A. On September 30, 2002, Public Service Company of Colorado (Public Service) filed a motion to dismiss the captioned complaint on standing grounds or, in the alternative, motion for reconsideration of Decision No. R02-1031 which denied the motion of Public Service to dismiss the complaint based on administrative efficiency.  On the same date, Public Service filed a motion for the Commission to establish a briefing schedule in lieu of additional evidentiary hearing in this matter.

B. On October 10, 2002, Home Builders Association of Metropolitan Denver (HBA) filed responses to the motions of Public Service.

C. On October 16, 2002, Public Service filed a reply to HBA’s response.

D. In its motion to dismiss the complaint on standing grounds, Public Service argues that HBA does not have standing to seek reparations for its member homebuilders.  Public Service contends that under the terms of § 40-6-119(1), C.R.S., the statute which authorizes the Commission to award reparations, the Commission can only award reparations to parties that were directly charged excessive rates.  Public Service believes that the statute does not permit the Commission to award reparations to third party representatives of the persons actually harmed.

E. Section 40-6-119(1), C.R.S., provides for reparations.  The statute states:

(1)
When complaint has been made to the commission concerning any rate, fare, toll, rental, or charge for any product or commodity furnished or service performed by any public utility and the Commission has found, after investigation, that the public utility has charged an excessive or discriminatory amount for such product, commodity, or service, the commission may order that the public utility make due reparation to the complainant therefor, with interest from the date of collection, provided no discrimination will result from such reparation.

A reading of the plain words of the above statute does not lead to the conclusion urged by Public Service, namely that only reparations can be made to a complainant who was directly injured by the actions of a utility.

F. Section 40-6-119(1), C.R.S., should not be read as narrowly as Public Service is urging herein, particularly in view of other provisions of the Public Utilities Law.  Section 40-6-108(1)(a), C.R.S., grants standing to file complaints to entities other than those directly affected.

(1)(a)
Complaint may be made by the commission on its own motion or by any corporation, person, chamber of commerce, or board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission...

(d)
The commission is not required to dismiss any complaint because of the absence of direct damage to the complainant.

G. Section 40-3-102, C.R.S., grants to the Commission broad power to regulate and correct abuses of jurisdictional public utilities:  

The power and authority is hereby vested in the public utilities commission of the state of Colorado and it is hereby made its duty to adopt all necessary rates, charges, and regulations to govern and regulate all rates, charges, and tariffs of every public utility of this state to correct abuses; to prevent unjust discriminations and extortions in the rates, charges, and tariffs of such public utilities of this state; to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designated in Articles 1 to 7 of this title or in addition thereto which are necessary or convenient to the exercise of such power, and to enforce the same by the penalties provided in said articles through proper courts having jurisdiction; except that nothing in this article shall apply to municipal natural gas or electric utilities for which an exception is provided in the constitution of the state of Colorado, within the authorized service area of each such municipal utility except as specifically provided in § 40-3.5-102.

H. By reading the above statutes together, the plain wording leads to the conclusion that HBA has standing to maintain the instant complaint, and grants the power to the Commission to award reparations.

I. In the case of Peoples Natural Gas Division of Northern Natural Gas Company v. Public Utilities Commission, 698 P.2d 255 (Colo. 1985), the Colorado Supreme Court recognized that the Commission is authorized to award reparations pursuant to § 40-6-119(1), C.R.S., concerning tariff violations brought either by the Commission itself pursuant to a show cause proceeding or by other parties recognized in § 40-6-108(1)(a), C.R.S.

J. It is found and concluded that HBA has standing to bring and maintain the instant complaint pursuant to § 40-6-108, C.R.S., and to seek reparations for excessive rates pursuant to § 40-6-119(1), C.R.S.

K. The alternative motion of Public Service for reconsideration of Decision No. R02-1031-I to dismiss the complaint on the basis of administrative efficiency asserts no new reasons to grant reconsideration, therefore the alternative motion is denied.

L. In its motion to establish briefing schedule in lieu of additional evidentiary hearing, Public Service asserts that further evidentiary hearings are unnecessary and that the matter can be decided on briefs filed by the parties.  Public Service further states that if it is decided that a further evidentiary hearing should be permitted, that the scope of the hearing be limited to the time period after February 23, 1999 pursuant to the provisions of § 40-6-119(2), C.R.S., which states that all complaints concerning excessive or discriminatory charges must be filed with the Commission within two years from the time the cause of action accrues.

M. In Decision No. C02-687, the Commission order granting exceptions in part and denying in part, the Commission issued a remand order as follows:

We remand this matter to the Administrative Law Judge for a determination of reparations to be awarded taken into consideration any statute of limitation issues and to determine whether to award attorney’s fees and interest to Home Builders Association of Metropolitan Denver.

N. By Decision No. C02-972, mailed on September 6, 2002, the Commission issued an Order Clarifying Language in Decision No. C02-687.  The Commission in this order stated:

We clarify the language of our Decision No. C02-687 to indicate that this matter is remanded to the ALJ for a determination of whether and to what extent due reparations may be awarded taken into consideration:

(1)
The extent of Public Service’s obligation under its tariffs;

(2)
Whether the $360 construction allowance rate was excessive or discriminatory under § 40-6-119(1), C.R.S., for each year from October 1, 1996 to the present;

(3)
Whether HBA satisfied its burden of proof that its method of calculating reparations is proper;

(4)
Any statute of limitation issues;

(5)
To determine whether to award attorney’s fees and interest to HBA.

O. Although the Commission’s remand order did not explicitly require further hearings in this matter, it is necessary to conduct hearings for further factual findings particularly with regard to the extent of Public Service’s obligations under its tariff, and whether to award HBA attorney’s fees and the amount.

II.
order

P. It Is Ordered That:

1. The motion of Public Service Company of Colorado to dismiss complaint on standing grounds or, in the alternative motion for reconsideration of Decision No. R02-1031-I is denied.

2. The motion of Public Service Company of Colorado to establish briefing schedule in lieu of additional evidentiary hearing is denied.

3. Public Service Company of Colorado shall within ten days of the mailing date of this Order respond in writing to the Commission concerning its availabily for hearing on the  dates proposed for additional hearing submitted by Home Builders Association of Metropolitan Denver in its response dated October 10, 2002, namely November 25 and 26, 2002; December 2 through 6, 2002.

4. This Order is effective immediately.
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