Decision No. R02-1161-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-412CP

In the matter of the application of owner/driver united corp., d/b/a blue sky shuttle, 6960 east colorado avenue, Denver, Colorado 80224 for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

DOCKET NO. 02A-410CP

In the matter of the application of flying eagle express shuttle service, inc., 13024 east alaska place, aurora, Colorado 80012 for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

DOCKET NO. 02A-471CP

In the matter of the application of overseas emporium, inc., 16740 east iliff avenue, aurora, Colorado 80013 for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

INTERIM ORDER OF
administrative law judge
dale e. ISLEY
providing opportunity to
comment on pre-hearing
conference issues

Mailed Date:  October 16, 2002

I.
STATEMENT

A. The captioned applications were all filed with the Colorado Public Utilities Commission (Commission) between August 7 and 30, 2002.  They all generally seek common carrier authority to provide transportation services between Denver International Airport, on the one hand, and various portions of the Denver metropolitan area, on the other hand.  These matters have been assigned to the undersigned Administrative Law Judge (ALJ).

B. On September 24, 2002, the ALJ issued Decision No. R02-1049-I setting a pre-hearing conference for October 10, 2002.
  That decision advised the parties that the conference would deal with all issues contemplated by 4 Code of Colorado Regulations (“CCR”) 723-1-79(b)(5) including, without limitation, the desirability of consolidating these proceedings for hearing pursuant to 4 CCR 723-1-79(a), the resolution of any pending motions, the timing and scope of discovery, and the establishment of a procedural schedule, including hearing dates.  Decision No. R02-1049-I also vacated all previously established hearing dates and suspended previously established deadlines for filing witness/exhibits lists in these matters.  

C. On October 3, 2002, Owner/Driver United Corp., doing business as Blue Sky Shuttle (Blue Sky) and Boulder Express, LLC (Boulder Express) filed a Conditional Motion for Substitution of Applicant (Motion for Substitution) in Docket No. 02A-412CP.  The Motion for Substitution requested that Boulder Express be substituted for Blue Sky as the applicant in this docket in the event Boulder Express is authorized to operate temporary authority previously granted to Blue Sky.  See, Decision No. C02-1003.  By Decision No. R02-1117-I the undersigned shortened the time to file written responses to the Motion for Substitution to October 9, 2002.  That decision also indicated that oral responses would be entertained at the pre-hearing conference.  SuperShuttle International Denver, Inc. (SuperShuttle), Golden West Commuter, LLC (Golden West), and Metro Taxi, Inc. (Metro Taxi), filed written responses to the Motion for Substitution prior to the pre-hearing conference.

D. The pre-hearing conference was held at the assigned time and place.  Appearances were entered on behalf of Blue Sky, Boulder Express, Flying Eagle Express Shuttle Service, Inc., SuperShuttle, Golden West, Metro Taxi, Schafer-Schonewill & Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle, and Nemarda Corporation by their respective legal counsel.  No appearance was entered by or on behalf of Overseas Emporium, Inc. (Overseas Emporium), the applicant in Docket No. 02A-471CP.  Similarly, no appearance was entered by or on behalf of Kids Wheels, LLC, an intervenor in Docket No. 02A-412CP, or Jody Cowen, doing business as Cowen Enterprises (Cowen), an intervenor in Docket No. 02A-471CP.  

E. All parties attending the pre-hearing conference were afforded an opportunity to respond to the Motion for Substitution.  After hearing and considering all responses, the ALJ indicated that the Motion for Substitution should be denied on the ground that it was filed prematurely.  The ALJ indicated that the subject motion could be renewed in the event the conditions set forth therein were ever satisfied.  In that event, all parties will have an opportunity to respond to any such renewed motion or to indicate their desire to adopt the written responses previously submitted.

All parties attending the pre-hearing conference were also afforded an opportunity to comment on the issue of consolidating these proceedings.  While SuperShuttle, Metro Taxi, and Golden West expressed concerns relating to certain procedural difficulties that may result from consolidation, no party actively opposed consolidation or provided a legal basis for avoiding the so-called “Ashbacker doctrine”.
  After hearing 

and considering all responses, the ALJ indicated that these matters should be consolidated.

F. Comment was also solicited from the parties at the pre-hearing conference concerning procedural issues governing this proceeding.  These included, the number of hearing days required, the possibility of certifying expert witnesses, potential modification of rules relating to discovery, and deadlines for filing witness/exhibits lists.  At the request of the ALJ, counsel for all parties who appeared at the pre-hearing conference provided listings of unavailable hearing dates for December 2002 and January and February 2003 on October 15, 2002.  Based on those submittals, it appears that the following hearing dates are generally acceptable: January 6 to 10, 13, 22 to 24, and 28 to 31, 2003.
   

G. Recently the ALJ became aware of the fact that, through inadvertence, neither Overseas Emporium nor Cowen were included on the Commission’s certificates of mailing that accompanied Decision Nos. R02-1049-I, R02-1116 or R02-1117-I.  Therefore, neither received notice of the October 10, 2002, pre-hearing conference or an opportunity to comment on the matters encompassed by these decisions.

H. The purpose of this Interim Order is to afford Overseas Emporium and Cowen an opportunity to submit comments concerning the issues addressed at the pre-hearing conference and/or the rulings made by the ALJ at that conference.
  Any desired comments shall be submitted, in writing, on or before October 23, 2002.
  With regard to procedural issues, comments should address the number of hearing days Overseas Emporium and Cowen will need to present their respective cases, whether they will be certifying expert witnesses, any proposed modification of rules relating to discovery, and proposed deadlines for filing witness/exhibits lists.  In the absence of receiving comments, it will be presumed:  (a) that Overseas Emporium and Cowen do not oppose the rulings made by the ALJ at the pre-hearing conference; (b) that Overseas Emporium is in agreement that it will require no more than one-half day to present its operating testimony and no more than one day to present its public witness testimony at the hearing of this matter; (c) that Cowen is in agreement that it will require no more than one-half day to present its case in opposition to the subject applications; and (d) that Overseas Emporium and Cowen are available for hearing on the days referred to in paragraph G above.  

II.
ORDER

A.
It Is Ordered That:

1. Overseas Emporium, Inc., and Jody Cowen, doing business as Cowen Enterprises, shall submit any desired comments concerning the issues addressed at the pre-hearing conference held in this matter on October 10, 2002, and/or the rulings made by the Administrative Law Judge at that conference, on or before October 23, 2002.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
_______________________________


Administrative Law Judge
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� Decision No. R02-1049-I also referred to an application filed by Schafer-Schonewill & Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Docket No. 02A-405CP).  However, that application was dismissed on October 4, 2002.  See, Decision No. R02-1116.


� Ashbacker Radio Corp. v. Federal Communications Commission, 326 U.S. 327 (1945).  The Ashbacker doctrine is applied in multiple applications involving the regulated monopoly standard; i.e., where competing applications are mutually exclusive because the grant of one application would preclude the grant of another.  


� All parties and their counsel are instructed to reserve these dates on their respective calendars.


� If Overseas Emporium or Cowen deems it necessary, a transcript of the pre-hearing conference can be ordered from Ms. Harriet Weisenthal, the court reporter assigned to that matter.


� In accordance with 4 CCR 723-1-7(b), copies of any comments must be served on all parties to the captioned dockets.
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