Decision No. R02-1126

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-231CP

in the matter of the application of colorado tour lines, llc, d/b/a gray line of denver, 5855 e. 56th avenue, commcerce city, colorado 80022, for authority to transport passengers as a common carrier by motor vehicle for hire.

interim order of
administrative law judge
william j. fritzel
granting motion for
protective order on
discovery and denying
motion for discovery sanctions

Mailed Date:  October 8, 2002

i.
statement

A. On August 29, 2002, Colorado Tour Lines, LLC, doing business as Gray Line of Denver (Applicant) filed a Motion for a Protective Order on Discovery.

B. Applicant states that on July 31, 2002, Mountain Men, Inc., doing business as Best Mountain Tours (Intervenor), served first discovery requests on Applicant.  Applicant received the discovery request on August 2, 2002.  Applicant requests a protective order on discovery concerning Intervenor’s Interrogatories I-3 and I-11 which requests multiple responses from Applicant.  Applicant states that Rule 77(c)(2) of the Commission’s Rules of Practice and Procedure Governing Discovery in Transportation Applications requires a single question or request.

C. Applicant also requests a protective order with respect to Intervenor’s discovery request for production, RP-5 which seeks production of any and all contracts with other businesses.

D. On August 30, 2002, Intervenor filed a Motion for Discovery Sanctions.  Intervenor states that its Interrogatories I-3 and I-11 are appropriate interrogatories and should be answered.

E. With regard to Applicant’s failure to respond to Intervenor’s Request for Production RP-5, Intervenor states that its request for production of any and all contracts with other businesses is appropriate discovery given the wide latitude that discovery is afforded by the Colorado courts.

F. It is found that the motion of Applicant for protective order on discovery has merit and should be granted.  Intervenor’s Interrogatories I-3 and I-11 need to be revised to comply with the Commission’s Discovery Rules Concerning Transportation Applications.  Rule 4 Code of Colorado Regulations (CCR) 723-1-77(c) states that:

In any transportation proceeding, the parties shall be limited to the following methods of discovery unless otherwise ordered by the Commission for good cause shown:

Rule 4 CCR 723-1-77(c)(2) states:

A party may serve upon each adverse party one set of written interrogatories and request for admissions which shall not exceed in the aggregate 20 in number, each of which shall consist of a single question and/or request.

G. The interrogatories submitted by Intervenor, Interrogatories I-3 and I-11 are not single questions.  Intervenor should revise the interrogatories to state a single question for each interrogatory.  If Intervenor does not revise the interrogatories, Applicant is relieved from answering Intervenor’s Interrogatories I-3 and I-11.

H. With regard to Intervenor’s request for production, No. RP-5 which seeks production of contracts with other businesses, the Motion for Protective Order relieving Applicant of the duty to respond should be granted.  Intervenor’s Request for Production RP-5 does not appear to be relevant to the subject matter and reasonably calculated to lead to admissible evidence.  Kerwin v. District Court, 649 P.2d 1086 (Colo. 1982).  Applicant has established good cause for granting of the protective order on discovery as requested by Applicant.  The motion of Intervenor for discovery sanctions, to wit:  either dismissal of the application or a Motion In Limine limiting the evidence that Applicant is allowed to submit at hearing should be denied.

II.
order

I. It Is Ordered That:

1. The Motion for Protective Order on Discovery filed by Colorado Tour Lines, LLC, doing business as Gray Line of Denver is granted.

2. The motion of Mountain Men, Inc., for discovery sanctions is denied.

3. This Order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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