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Rogelio E. Peña, Esq., Peña & Associates, LLC, Boulder, Colorado, for Applicant, Level 3 Communications, LLC; and
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I.
STATEMENT

A. The captioned proceeding was initiated on April 22, 2002, when Level 3 Communications, LLC (Level 3) filed a Declaration of Intent to Provide Service Within Territory of Rural Telecommunications Provider with the Colorado Public Utilities Commission (Commission).
  The Declaration provides notice of Level 3’s intent to provide local exchange telecommunications services within four local calling areas now served by CenturyTel of Eagle, Inc. (CenturyTel).

B. On April 24, 2002, the Commission issued its Notice of Application Filed (Notice).  Among other things, the Notice established deadlines for the submission of petitions to intervene by interested parties and for filing testimony and exhibits.

C. On June 13, 2002, Level 3 filed its direct testimony and exhibits pursuant to the deadline established by the Notice.

D. A Petition to Intervene filed in this matter by CenturyTel was granted on June 14, 2002.  See, Decision No. R02-677-I.  A request to intervene filed by the Colorado Telecommunications Association, Inc. (CTA), was denied.  However, CTA was authorized to participate in this proceeding as amicus curiae.  See, Decision No. R02-672.

E. A pre-hearing conference was held on June 24, 2002, the result of which was to establish procedures and a procedural schedule governing this case.  A hearing was scheduled for August 20, 2002, and the parties were directed to submit a joint statement listing the issues they each believed to be encompassed by this matter as well as identifying those issues they agreed were within the scope of this proceeding.  See, Decision No. R02-713-I.

F. On July 10, 2002, Level 3 and CenturyTel submitted individual statements setting forth the issues they each contended were encompassed by this proceeding.  On July 18, 2002, the undersigned Administrative Law Judge (ALJ) issued an Interim Order indicating that the scope of this proceeding would be limited to determining whether the Declaration complied with the provisions of 4 Code of Colorado Regulations (CCR) 723-25-5.  See, Decision No. R02-789-I.

G. On August 5, 2002, CenturyTel filed its answer testimony and exhibits.

H. On August 8, 2002, the parties jointly requested that the deadline for filing Level 3’s rebuttal testimony and exhibits be extended to August 16, 2002, and that the hearing be continued to September 9, 2002.  These requests were granted.  See, Decision No. R02-871-I.

I. On August 16, 2002, Level 3 filed a Motion to Strike portions of CenturyTel’s answer testimony.  On that date Level 3 also filed its rebuttal testimony and exhibits.  The Motion to Strike was denied on September 4, 2002.  See, Decision No. R02-980-I.

J. The matter proceeded to hearing in Denver, Colorado, on September 9, 2002.  During the course of the hearing testimony was received from William F. Hunt, Level 3’s Vice President for Public Policy, and Arthur Martinez, CenturyTel’s Manager of Governmental Affairs.  The pre-filed direct and rebuttal testimony submitted by Michelle Krezek, Level 3’s Director—Interconnection Services, was adopted by Mr. Hunt and was admitted into evidence as Exhibits 2 and 3, respectively.  Mr. Martinez’ answer testimony was admitted as Exhibit 1.  Administrative notice was taken of the Supplement to Declaration filed by Level 3 in this matter. It was marked for identification as Exhibit 4.

K. At the conclusion of the hearing the parties were afforded an opportunity to submit Post-Hearing Statements of Position on or before September 25, 2002.  Both Level 3 and CenturyTel submitted Statements of Position on that date.   

L. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.
II.
FINDINGS OF FACT

M. Level 3 is a telecommunications service provider authorized by the Commission to provide local exchange telecommunications services throughout the State of Colorado.  See, Decision No. C98-373; Docket No. 98A-092T.  As indicated previously, the Declaration constitutes notice of Level 3’s intent to provide local exchange telecommunications services within calling areas currently served by CenturyTel, a Rural Telecommunications Provider, under the provisions of 4 CCR 723-25-5.

N. If the Declaration is granted, Level 3 intends to provide direct inward dialing (DID) services to Internet Service Providers (ISPs).  It will provide its ISP customers with local numbers in a given exchange.  This will allow the ISP’s customers (i.e., CenturyTel’s end-users) to make a local call to access that ISP’s services within the CenturyTel exchanges identified in the Declaration.  Level 3 does not intend to provide local exchange service to end-user voice customers in CenturyTel’s service territory or to provision local loops or build facilities within that area to allow for such service.  Thus, the Declaration is not designed to challenge the so-called “rural exemption” held by CenturyTel in the subject area.

The service Level 3 proposes to offer is limited to business customers and is described in its Intrastate Private Line and Local Exchange Services Tariff (Level 3 Intrastate Tariff).
  See, Exhibit A to Hearing Exhibit 3.  Specifically, 

Section 14.2.4 of the Level 3 Intrastate Tariff provides as follows:

DID service is not a voice service and thus, does not enable an end-user to place or receive calls to 800 telephone numbers or access to Operator Service, Directory Assistance, Telecommunication Relay Service, or basic or enhanced 911 Emergency Service.  All these services would only be provided by Customer’s provider of Local Voice Service.

This description of Level 3’s service offering was confirmed by Mr. Hunt at the hearing.  See, Hearing Transcript at page 32, lines 4-11.

O. While Level 3 initially intends to serve ISPs, its proposed service is not necessarily limited to such entities.  If the Declaration is granted, Level 3 could also serve other types of business customers including local banks, call centers, or other entities that require one-way calling.

P. CenturyTel is the Rural Telecommunications Provider providing local exchange telecommunications services within the four calling areas Level 3 seeks to serve in this proceeding.  In addition to providing basic local exchange service as defined by 4 CCR 723-2-2.5 (i.e., a service that provides a local dial tone, access line, and local usage necessary to place or receive a call within an exchange area), CenturyTel also offers DID-type services.  These services are described in its Colorado local exchange tariff.  See, Exhibit B to Hearing Exhibit 3.  CenturyTel also serves ISPs.   

III.
DISCUSSION; conclusions

Q. The Declaration was filed under the provisions of 4 CCR 723-25-5.  That rule provides, in pertinent part, as follows:

A provider that has been granted a certificate of public convenience and necessity to provide local exchange telecommunications services and that wishes to provide such services in the service territory of a Rural Telecommunications Provider, shall file with the Commission a Declaration of Intent to Serve at least 45 days prior to offering such services.  (Emphasis added).

R. As indicated above, the scope of this proceeding has been limited to whether Level 3 has complied with this rule.  If the Declaration does not propose that Level 3 provide local exchange telecommunications services then it cannot be in compliance with 4 CCR 723-25-5.  Therefore, the determinative issue in this proceeding is whether the service Level 3 intends to offer constitutes local exchange telecommunications services.  The evidence of record fails to establish that Level 3’s offering constitutes such a service under applicable law.  Therefore, the Declaration must be denied.

Section 40-15-102(3), C.R.S., defines “basic local exchange service” as “the telecommunications service which 

provides a local dial tone line and local usage necessary to place or receive a call within an exchange area and any other services or features that may be added by the commission under section 40-15-502(2).”  The “services or features” added by the Commission under this statute are described in 4 CCR 723-2-17.1.  That rule sets forth the services and features each Local Exchange Carrier (LEC) must offer in order to satisfy its obligation to provide basic local exchange service (i.e., the “basic service standard”).
  These services and features include, among other things, Individual Line Service,
 Voice Grade Access to the public switched network,
 Local Usage,
 access to emergency services (i.e., 9-1-1), Public Information Assistance, access to operator services, and access to directory assistance.  It is undisputed that the services encompassed by the Declaration include none of these services or features.  Therefore, they cannot constitute “local exchange 

telecommunications services” within the meaning of 4 CCR 723-25-5.

Level 3 argues that the DID service it proposes under the Declaration is a local exchange telecommunications service since it is not limited to ISPs, it is tariffed in its Intrastate Tariff, and it is virtually identical to the DID service offered by CenturyTel (which is also tariffed in the CenturyTel Intrastate Tariff).
  However, the possibility that businesses other than ISPs may avail themselves of Level 3’s service offering does not alter the fact that, standing alone, it does not contain the necessary services and features to qualify it as a basic local exchange service.  Also, a finding that the Level 3 offering does not constitute such a service is 

not inconsistent with the fact that CenturyTel, a LEC, may offer an identical service.  Under 4 CCR 723-2-17.1.14 CenturyTel may offer such a DID “service” in conjunction with basic local exchange services.  Finally, the mere placement of a telecommunications service offering in a local tariff does not, in and of itself, make the offering “local” in nature.  As pointed out by CentruyTel, there are a number of services and features tariffed in the local exchange service tariffs of Colorado telecommunications providers that are not included in the Commission’s basic service standard.  Their inclusion in such tariffs does not qualify them as local exchange services. 

S. For all the foregoing reasons, the Declaration must be denied.

IV.
ORDER

T. The Commission Orders That:
1. The Declaration of Intent to Provide Service Within Territory of Rural Telecommunications Provider filed by Level 3 Communications, LLC in the captioned docket is denied.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
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_______________________________
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� On May 14, 2002, Level 3 filed a Supplement to the Declaration.  Except as otherwise noted, the initial Declaration and the Supplement are collectively referred to herein as the “Declaration.”


� The involved calling areas include the La Junta, Lamar, Wray, and Yuma exchanges as more particularly described in the exchange boundary descriptions and maps attached to the Declaration.


� Mr. Hunt testified that Level 3’s DID service offering was placed in its Intrastate Tariff at the direction of the Commission’s Staff.


� Rule 4 CCR 723-2-2.34 defines a LEC as a provider of basic local exchange service.  Section 40-15-102(18), C.R.S., defines a “local exchange provider” as any person authorized by the Commission to provide basic local exchange service. 


� See, 4 CCR 723-2-2.28.


� See, 4 CCR 723-2-2.51.


� See, 4 CCR 723-2-2.35.


� The definition of “local exchange telecommunications services” set forth in 4 CCR 723-25-2.8 appears to suggest that the provision of any one of the individual features listed therein is sufficient to constitute local exchange service.  However, such an interpretation is at odds with the statutory definition of basic local exchange service quoted above, the basic service standard adopted by the Commission, the definition of the individual service or feature, and/or its classification within the regulatory scheme.  For example, “premium services” are defined by § 40-15-102(21), C.R.S., as “any enhanced or improved product or service offered by a telecommunications provider which is not functionally required for the provision of basic local exchange …service.”  (Emphasis added).  As so defined, it necessarily follows that a premium service, standing alone, cannot constitute basic local exchange service.  In addition, “premium services” are classified as “emerging competitive telecommunications services” under § 40-15-301(2)(b), C.R.S., and, unlike basic local exchange service, are subject to relaxed regulatory treatment.  See, § 40-15-201(2)(a), C.R.S.


� DID is not a telecommunications “service” in and of itself.  It is, rather, a trunking arrangement that allows a caller outside a business establishment to call an internal extension within that establishment without having to pass through an operator or attendant.  Therefore, it is the nature of the service underlying the DID trunking arrangement (i.e., local, interexchange, private line, etc.) that defines the service offering.
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