Decision No. R02-1119

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02F-212T

tom mcnerney,


complainant,

v.

qwest corporation,


respondent.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting complaint in part

Mailed Date:  October 4, 2002

Appearances:

Tom McNerney, Denver, Colorado, Pro Se; and

Winslow Bouscaren, Esq., Denver, Colorado, for Respondent Qwest Corporation.

i.
statement

A. This complaint was filed on April 3, 2002, and the Commission issued its Order to Satisfy or Answer on April 5, 2002.

B. The parties agreed to mediate this dispute under the Commission’s alternative dispute resolution process.  While it appeared that the mediation was initially successful, the parties never reduced their agreement to a writing signed by both of them.  Subsequent filings by the parties indicated a disagreement as to certain terms of the agreement.  See Decision No. R02-630-I, May 31, 2002.  The parties were given an additional period of time to file a written agreement.  No such joint pleading was filed, and the matter eventually was set for a hearing to be held on October 2, 2002.

C. At the assigned place and time the undersigned Administrative Law Judge (ALJ) called the matter for hearing.  During the course of the hearing Exhibits 1 through 5 were identified, offered and admitted into evidence.  At the conclusion of the hearing the matter was taken under advisement.

D. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in the proceeding along with a written recommended decision.

ii. findings of fact

E. Complainant Tom McNerney received residential telephone service from Respondent Qwest Corporation (Qwest).  He received service to telephone no. 303-733-7532 for two distinct periods.  The first period was a period of time from an indeterminate origin until October 24, 2001.  This service was provided under Account No. 303-733-7532-603 (603 Account).  Service was reinstituted to the same telephone number under Account No. 303-733-7532-322 (322 Account) on December 6, 2001, and terminated June 27, 2002.

F. The 602 Account had a final balance due and owing of $285.  McNerney made two payments, one in the amount of $126.21 and one in the amount of 121.48, leaving a balance due of $37.31.  After Qwest and McNerney went to mediation, Qwest issued a credit in the amount of $37.31, bringing the balance due and owing on the 603 Account to zero.  See Exhibit 4.

G. There was some confusion on the 322 Account, where service began December 6, 2001, as to whether Complainant desired caller ID and voice mail.  Qwest issued some credits in response to McNerney’s protests, and as of March 10, 2002, Complainant was current in his payments.  From this point on Complainant received only basic local exchange service from Qwest.  Complainant made few if any monthly payments during this period, and service under the account was terminated on June 27, 2002 with an outstanding balance of $73.28.  This amount has not been paid.

III.
discussion

H. Complainant was involved in an accident in which he broke his neck in February of 2002.  His long hospital stay and rehabilitation contributed to his failure to pay his Qwest telephone bill.  Complainant is confused about the total amount of the bills submitted to him by Qwest.  Nonetheless, Complainant has the burden of proof of establishing that he is entitled to some relief.  See § 24-4-105(7), C.R.S.  Complainant’s evidence consisted of some final bills for service as well as testimony that Qwest has not satisfactorily explained to him the source of the amounts owed.  The evidence establishes that the Complainant had service on the 322 Account from December 6, 2001 through June 27, 2002, that there is an outstanding balance of $73.28.  There is no outstanding balance on the 603 Account.

IV.
Conclusions

I. Complainant Tom McNerney has a zero balance with Qwest on Account No. 303-733-7532-603.

J. Complainant Tom McNerney has an outstanding balance with Qwest on Account No. 303-733-7532-322 in the amount of $73.28.

K. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

V.
order

L. The Commission Orders That:

1. Tom McNerney has a zero balance with Qwest on Account No. 303-733-7532-603.

2. Tom McNerney has an outstanding balance payable to Qwest Corporation on Account No. 303-733-7532-322 in the amount of $73.28.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
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KEN F. KIRKPATRICK
_______________________________
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