Decision No. R02-1051

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 02M-491CP 

IN THE MATTER OF THE APPLICATION OF freedom cabs, inc., for an order of the commission exempting driver abedu mohamed siad ragu from the requirement of part 391.49(b)(10)(eyesight) of the rules regulating safety for motor vehicle carriers and establishing civil penalties, 4 ccr 723-15.  

RECOMMENDED DECISION of
administrative law judge
MANA L. JENNINGS-FADER
granting APPLICATION

Mailed Date:  September 25, 2002

I.
statement

A. On September 12, 2002, Freedom Cabs, Inc. (Freedom), filed a petition for an order of the Commission exempting its driver Abedu Mohamed Siad Ragu from the requirement of Part 391.41(b)(10)(Eye Sight) of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 Code of Colorado Regulations (CCR) 723-15.  

Rule 391.41(b)(10) provides that a person is physically qualified to drive a commercial motor vehicle
 if that person has distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately 

corrected to at least 20/40 (Snellen) with corrective lenses; has distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses; has a field of vision of at least 70 degrees in the horizontal Meridian in each eye; and has the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber.  

B. Freedom seeks a waiver of this rule for driver Abedu Mohamed Siad Ragu.  If the waiver is granted, Mr. Ragu can continue to drive a taxicab for Freedom. 

C. By Order Setting Hearing and Notice of Hearing dated September 13, 2002, this matter was set for hearing on September 24, 2002, at 9:00 a.m., in a Commission hearing room in Denver, Colorado.  At the assigned time and place the undersigned called the matter for hearing.  

D. During the course of the hearing, testimony was received from Mr. Floyd Arellano, Freedom’s Field Supervisor; Mr. Abedu Mohamed Siad Ragu, the driver on whose behalf the waiver is sought; and Mr. Robert Laws, a Commission Safety and Compliance Officer.  The undersigned gave notice that the petition and documents filed in support of the petition would be considered.  

E. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge now transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.  

II.
findings of fact 

F. Freedom is a common carrier of passengers providing call-and-demand taxi service generally in the Denver Metropolitan Area pursuant to authority issued by this Commission.  

G. Abedu Mohamed Siad Ragu has been employed by Freedom as a driver for one and one-half years.  Prior to that time, Mr. Ragu drove for another taxi company in Colorado.  In total, Mr. Ragu has driven a taxi in Colorado for approximately two years.  On average, Mr. Ragu has driven approximately ten hours per day for Freedom.  Since beginning to work for Freedom and to the present day, Mr. Ragu has not driven for any other taxi company.  Driving for Freedom is Mr. Ragu’s sole employment.  

H. Freedom previously obtained a waiver of Rule 391.41(b)(10) on behalf of Mr. Ragu.  See Decision No. R00-1027.  That decision granted a waiver for a period of two years from the effective date of the decision.  By its terms, that waiver expires on October 5, 2002.  

I. Mr. Ragu’s Colorado driving record, provided in support of the petition, indicates that he holds a current Colorado driver’s license, which has a restriction for corrective lenses.  His driving record also reveals two traffic citations, both of which occurred in 2000.  

J. The first citation was in March, 2000, and did not involve an accident.  This citation was discussed in Decision No. R00-1027 and did not warrant denial of the waiver sought in 2000.  Because this citation was considered and weighed in the previous docket, it should be afforded little weight here.  

K. The second citation occurred in October, 2000, and did involve an accident.  This citation was not considered in the previous waiver docket.  According to the testimony of Mr. Ragu, the accident occurred while he was driving his personal vehicle.  Because the accident did not involve Mr. Ragu’s driving a taxicab, the reported incident should not affect the waiver application.  

L. Mr. Ragu testified that he is aware of his vision limitation (i.e., the blindness in his right eye) and that, as a result, he is particularly careful when driving and transporting passengers for Freedom.  This awareness provides additional support for minimizing the weight to be given to the October, 2000, citation, as does the fact that Mr. Ragu has no driving citations since October, 2000.  

M. Freedom submitted a current Medical Examination Report for Commercial Driver Fitness Determination (Medical Examination Report) issued in connection with Mr. Ragu pursuant to Rule 391.43.  The Medical Examination Report indicates that Mr. Ragu meets all requirements except those associated with visual acuity in his right eye and binocular acuity.  Due to blindness in his right eye, a condition which has existed since his childhood, Mr. Ragu is monocular.  The Medical Examination Report notes that Mr. Ragu meets the visual acuity requirement only if he is wearing corrective lenses, that Mr. Ragu’s horizontal field of vision is within acceptable limits, and that Mr. Ragu can distinguish and recognize color.  The Medical Examination Report concludes that Mr. Ragu is medically unqualified to operate commercial motor vehicles unless he receives a waiver of the provisions of Rule 391.41(b)(10).  

Freedom filed the written statement of Hugh MacMillan, O.D. (MacMillan statement).  That MacMillan statement confirms and amplifies the information contained in the Medical Examination Report.
  Mr. Laws testified that, due to the appearance of the document, there was some initial concern about the date on which the MacMillan statement was prepared.  To resolve any question, Mr. Laws spoke with Dr. MacMillan, who confirmed that he prepared the statement on September 12, 2002, 

based on the results of an examination of Mr. Ragu conducted on August 17, 2002.  This testimony alleviates any concern about the MacMillan statement.  

N. Mr. Floyd Arellano, Freedom’s Field Supervisor, testified that Mr. Ragu has been driving motor vehicles on Freedom’s behalf for some time; that Mr. Ragu has provided good service to the company’s customers; and that Mr. Ragu “is a good man.”  He testified that he is not aware of any traffic citations other than those reported on Mr. Ragu’s driving record.  Mr. Arellano also testified that he is not aware of any difficulties posed by Mr. Ragu’s vision and that Freedom wants Mr. Ragu to continue to drive for it.  In fact, Freedom filed this application for waiver in order to be sure that Mr. Ragu could continue to drive for it.  

O. Mr. Laws testified concerning the conversation he had with Dr. MacMillan, discussed supra.  Mr. Laws testified that, but for his visual acuity, Mr. Ragu appears to be qualified under the Commission’s safety regulations to operate a motor vehicle.  Finally, Mr. Laws testified that, in his opinion, the traffic citations, discussed supra, do not warrant denial of the application for waiver in this case.  

P. Mr. Laws testified that, if the waiver is granted, the waiver should be for a period of two years.  This period is coincident with the requirement that a driver have a physical examination every two years.  Finally, Mr. Laws testified that, if the application for waiver is granted, he saw no need to impose special reporting requirements on Freedom.  

Q. Based on the Medical Examination Report and the testimony of Mr. Laws of the Commission’s Safety and Compliance Unit, Mr. Ragu appears to meet the physical qualifications with the exception of his vision.  

R. Mr. Ragu’s testimony indicates that he is acutely aware of, and sensitive to, the safety issues and potential safety problems associated with his operation of motor vehicles.  Given this awareness and given that there has been no material change in his circumstances since the waiver granted in Decision No. C00-1027, it is found and concluded that Freedom has demonstrated that, at present, Mr. Ragu can safely operate its motor vehicles.  In addition, strict enforcement of Rule 391.41(b)(10) would work a hardship on both Freedom and Mr. Ragu.  Accordingly, the requested waiver should be granted.  

S. Freedom will be granted a waiver from the provisions of Rule 391.41(b)(10) for a period of two years.  

T. This grant of waiver contains the standard reporting requirements imposed by the Commission in connection with waivers of this type.  

U. Should Freedom desire to apply for additional waivers when the waiver granted by this Order expires, at the time of the future filings, Freedom should secure a clearer and more definitive statement from Mr. Ragu’s ophthalmologist to the effect that, in his or her opinion, Mr. Ragu’s condition does not impair his ability to operate safely the type of vehicles operated by Freedom.  

V. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order. 

III.
order 

W. The Commission Orders That:

1. The Application of Freedom Cabs, Inc., is granted.  

2. Freedom Cabs, Inc., and its driver Abedu Mohamed Siad Ragu are granted a waiver of Rule 391.42(b)(10) of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 Code of Colorado Regulations 723-15, for a period of two years from the effective date of this Order.  

3. During the period of the waiver granted by this Order, Freedom Cabs, Inc., shall notify the Staff of the Commission’s Safety and Compliance Unit promptly (i.e., within 20 days) about, and shall file with the Commission any documents and information concerning, any of the following involving Mr. Ragu:  any accident; any arrest; any license suspension, license revocation, or license withdrawal; and any traffic-related citation or conviction.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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� “Commercial motor vehicle” is defined in Rule 4 CCR 723-15-4.3.  As pertinent here, that definition includes a taxicab.    


� There is a slight discrepancy between the two medical reports.  The MacMillan statement indicates that Mr. Ragu has 20/20 vision in his left eye uncorrected; the Medical Examination Report states that he has 20/20 vision in his left eye only if he wears corrective lenses.  According to Mr. Ragu, he must wear corrective lenses.  This testimony resolves the minor discrepancy.  
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