Decision No. R02-1032-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02F-418T

enersun, Inc., d/b/a hearthside stove & solar,


complainant,

v.

qwest corporation,


respondent.

interim order OF
ADMINISTRATIVE LAW JUDGE
dale e. isley
disclosing off the
record communication

Mailed Date:  September 18, 2002

I.
STATEMENT

A. By Decision No. R02-1024-I the undersigned Administrative Law Judge (ALJ) denied the Motion to Dismiss this proceeding filed by Respondent, Qwest Corporation (Qwest).  That decision also ordered the Complainant, Enersun, Inc., doing business as Hearthside Stove & Solar (Enersun), to file either:  (a) a resolution from its Board of Directors certifying Mr. Randy L. Appell’s status as an officer of the corporation and specifically authorizing him to appear on its behalf in this matter; or (b) a pleading confirming that it is represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado on or before September 20, 2002.

B. On September 17, 2002, Enersun forwarded a five-page document via facsimile transmission to the ALJ in response to Decision No. R02-1024-I (facsimile transmission).  A copy of the facsimile transmission is attached hereto.       

C. There is no indication that the facsimile transmission was served on Qwest as required by Rule 7(b)(2) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-7(b)(2)(any pleading, or other document filed by a party in a docket shall be served on all other parties on the same day it is filed).  Therefore, the facsimile transmission constitutes an improper off the record communication within the meaning of 4 CCR 723-1-9(b)(2).  By this interim order it is being disclosed and is being made part of the record in this proceeding pursuant to the provisions of 4 CCR 723-1-9(e).

In addition, the facsimile transmission seeks advice from the ALJ as to whether it complies with the requirements of Decision No. R02-1024-I as set forth above.  As an impartial 

fact-finder, the ALJ is precluded from providing legal advice to any party.  Therefore, if Enersun desires legal advice on this issue it must secure it from another source.    

II.
ORDER

D. It Is Ordered That:

1. The September 17, 2002, facsimile transmission directed to the Administrative Law Judge in this matter by Complainant, Enersun, Inc., doing business as Hearthside Stove & Solar, is hereby disclosed and is made a part of the record in this proceeding.

2. This Order shall be effective immediately.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
_______________________________


Administrative Law Judge
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ATTEST: A TRUE COPY
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Bruce N. Smith
Director
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� Under 4 CCR 723-1-9(b)(2) an off the record communication includes any facsimile between a presiding officer of the Commission and any party, or any person related to or acting on behalf of any party, which occurs while the proceeding is pending, is directed to a material issue, and where notice and opportunity to participate in the communication has not been afforded to all parties to the proceeding.  
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