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I.
STATEMENT

A. On August 22, 2002, Respondent, Qwest Corporation (Qwest), filed a Motion to Dismiss (Motion) this complaint proceeding.  Qwest contends that Enersun Distributing does not have standing to bring this action since the telephone service that it alleges was improperly disconnected is in the name of another entity, Hearthside Stove & Solar (Hearthside).  Qwest also contends that Enersun Distributing must be represented by legal counsel.

B. By Decision No. R02-998-I Enersun Distributing was granted an extension of time, through and including September 13, 2002, to submit its response to the Motion.  It submitted a response (Response) on that date.

C. The Response and the attachments thereto indicate that Hearthside is a trade name under which Enersun, Inc., conducts business.  In addition, the Response suggests that Enersun, Inc., not Enersun Distributing, should be the proper complaining party in this proceeding.
   Therefore, the Complaint filed in this matter will be amended by substituting Enersun, Inc., doing business as Hearthside Stove & Solar, for Enersun Distributing as the Complainant.

D. Regarding Mr. Appell’s ability to represent Enersun, Inc., the Response indicates that Enersun, Inc., is a closely held corporation in that it has no more than three owners.  Under Rule 21(b)(2) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-21(b)(2), an individual may represent a closely held corporation as provided in § 13-1-127, C.R.S.  That statute provides that an officer may represent such a corporation before an administrative agency if the amount in controversy does not exceed $10,000 and the agency is provided with evidence of the authority of the officer to so represent it.

E. The amount in controversy in this matter is less than $10,000.  Therefore, that portion of § 13-1-127, C.R.S., has been satisfied.  However, the Response fails to establish whether Mr. Appell is an officer of Enersun, Inc., or whether that entity has authorized him to appear in this proceeding on its behalf.

F. On or before September 20, 2002, Enersun, Inc., shall file either:  (a) a resolution from its Board of Directors certifying Mr. Appell’s status as an officer of the corporation and specifically authorizing him to appear on its behalf in this matter; or (b) a pleading confirming that it is represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  Enersun, Inc.’s failure to timely file such a resolution or pleading will result in the dismissal of this proceeding.

II.
ORDER

G. It Is Ordered That:

1. The Motion to Dismiss filed in this matter by Qwest Corporation is denied.

2. The Complaint originally filed in this matter will be amended by substituting Enersun, Inc., doing business as Hearthside Stove & Solar, for Enersun Distributing as the Complainant.

3. On or before September 20, 2002, Enersun, Inc., shall file either:  (a) a resolution from its Board of Directors certifying Mr. Appell’s status as an officer of the corporation and specifically authorizing him to appear on its behalf in this matter; or (b) a pleading confirming that it is represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.

4. This Order shall be effective immediately.  
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� A check of the records maintained by the Colorado Secretary of State’s Office failed to disclose an entity named “Enersun Distributing.” 


� The Complaint and other pleadings filed in this matter refer to Mr. Appell as President of Enersun Distributing.  However, there has been no showing that Mr. Appell is an officer of Enersun, Inc. 
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