Decision No. R02-1021

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-042CP

in the matter of the application of mesa verde company for a certificate of public convenience and necessity authorizing an extension of operations under puc no. 7465.

recommended decision of
administrative law judge
william j. fritzel
granting application

Mailed Date:  September 13, 2002

Appearances:

Edward T. Lyons, Jr., Esq., Denver, Colorado, for Mesa Verde Company; and

Arthur J. Olson, Durango, Colorado, (Pro Se) President of Durango Transportation, Inc.

i.
statement

A. On January 22, 2002, Mesa Verde Company (Applicant) filed an application for a certificate of public convenience and necessity authorizing an extension of operations under PUC No. 7465.

On January 28, 2002, the Commission issued notice of the application as follows:

For a certificate of public convenience and necessity authorizing an extension of operations under PUC No. 7465 to include:

(1)
The transportation of

passengers and their baggage in scheduled service

between Dove Creek, Colorado, on the one hand, via U.S. Highway 666 and U.S. Highway 160, and Durango, Colorado, on the other hand, with service to the intermediate points of Cahone, Pleasant View, Yellow Jacket, Cortez, Mancos, and Hesperus, Colorado.

B. On February 26, 2002, Durango Transportation, Inc. (Intervenor), filed a Notice of Intervention.

C. The hearing was originally scheduled for April 2, 2002.  The hearing was vacated and rescheduled for June 26, 2002 in Cortez, Colorado.

D. The hearing was held on June 26, 2002 in Cortez, Colorado.  Testimony was received from witnesses and Exhibit Nos. 1 through 5, 8 through 12, and 14 were marked for identification and admitted into evidence.  Exhibit Nos. 6, 7, and 13 were not offered.  At the conclusion of the hearing, the matter was taken under advisement.

E. On July 23, 2002, Applicant and Intervenor filed Statements of Position.

F. Pursuant to § 40-6-109, C.R.S., the record of the proceeding is transmitted to the Commission along with a written recommended decision.

II.
findings of fact and conclusions of law

G. Applicant is a division of ARAMARK Corporation.  Applicant operates food and beverage concessions, lodging, transportation, gift shop, and tours within Mesa Verde National Park located in Southwestern Colorado near Cortez, Colorado.  Applicant holds certificate of public convenience and necessity, PUC No. 7465 (Exhibit No. 1) The Certificate authorizes scheduled service between Cortez and Mesa Verde National Park, charter service between Durango, Colorado Municipal Airport and Mesa Verde National Park.  The certificate also authorizes sightseeing service.

H. Intervenor is a motor common carrier of passengers holding Certificate of Public Convenience and Necessity PUC No. 14196 (Exhibit No. 12) authorizing it to transport passengers between all points in La Plata County; and taxi, limousine, and charter service, sightseeing service, and scheduled service.

I. The Commission has jurisdiction to hear this matter.

J. Applicant by this application requests an extension of certificate of public convenience and necessity, PUC No. 7465 to provide transportation of passengers and their baggage on schedule between Dove Creek, Colorado and Durango, Colorado serving intermediate points of Cahone, Pleasant View, Yellow Jacket, Cortez, Mancos, and Hesperus.

K. Applicant proposes to provide regularly scheduled service seven days a week, 365 days a year as indicated on Exhibit No. 4.  Applicant proposes two schedules.  Under Schedule A Applicant would leave Dove Creek at 6:00 a.m. with flag stops on U. S. Highway 666, arriving in Cortez at 7:00 a.m.  Applicant would leave Cortez at 7:05 a.m. with flag stops in Mancos and Hesperus, arriving in Durango at 8:00 a.m.  Applicant proposes to coordinate its schedule with the scheduled arrival and departure of TNM&O Bus Lines in Durango.  TNM&O is a bus company affiliated with Greyhound Lines.  TNM&O serves Durango, Colorado from Denver, Colorado via Grand Junction, Colorado and Albuquerque, New Mexico, with connections to other interstate buses serving these cities.  Applicant proposes to leave Durango at 9:30 a.m, arriving at Cortez at 10:30 a.m. and returning to Dove Creek at 11:30 a.m.

L. Applicant also proposes to provide Schedule B, a commuter schedule.  This schedule would be provided to serve the needs of workers holding jobs in Durango, students traveling to Durango to attend Fort Lewis College and other persons who need a commuter schedule.  Applicant proposes to establish  Schedule B after conducting a survey of customers to determine their needs.  The schedule would link up with the Durango Lift, a city bus service within Durango.

M. Applicant maintains equipment indicated in Exhibit No. 2.  This equipment is currently used to serve passengers under its existing certificate.  Applicant would use the equipment to provide service for its proposed extended scheduled service.  The equipment includes two 1998 Bluebird 37-passenger buses with wheelchair lifts, one 2002 Bluebird-45 passenger bus with wheelchair lift, one 1997 bluebird 29-passenger bus, one 1979 Bluebird 48-passenger bus, one 1998 GMC Savannah 11-passenger van, and one 1995 Suburban 8-passenger vehicle.  Applicant proposes to acquire additional vehicles if needed.  All the vehicles are maintained and inspected by this Commission.  All the vehicles currently comply with safety regulations.  All of the vehicles also are equipped with radios.

N. Applicant is financially fit to operate the proposed service.  Exhibit No. 3, the balance sheet of Applicant indicates that for the fiscal year ending September 28, 2001, Applicant had total assets of $3,068,099 and liabilities of $632,792.  Applicant is fit to operate the proposed service in all other respects.  It is currently in compliance with all of the applicable regulations and law.

O. All of the public witnesses who testified in support of the application expressed a need for the proposed service.  They all stated that currently there is no scheduled service within the territorial scope of the application.  The last regularly scheduled service provided by any common carrier was terminated in the 1980s when Trailways/Greyhound abandoned service in the proposed service area.  

P. The public witnesses called by Applicant identified the need of certain demographic categories of people who need regularly scheduled common carrier transportation service.  These categories include senior citizens who no longer choose to drive, people who need to travel to Durango for medical reasons, commuting workers to Cortez or Durango, students, and tourists.

Q. Applicant’s witness Bill Rutledge of Cortez is the Mayor Pro Tem of the City of Cortez.  Mr. Rutledge testified that there is a public need for Applicant’s proposed scheduled service.  He indicated that to his knowledge, there currently exists no scheduled service in the area proposed by Applicant to serve.  As an example of the public need, Mr. Rutledge stated that a relative of his had surgery in Durango and needed to travel from her home in Cortez to Durango medical facilities to have the surgery and follow-up treatment.  Mr. Rutledge’s relative had to rely on private automobile rides to transport her between Cortez and Durango that at times was difficult to arrange.  If a scheduled service was available between Cortez and Durango it would have greatly helped.  Mr. Rutledge also pointed out that there are other groups who need the transportation proposed by Applicant such as senior citizens who need to travel to Durango for medical appointments, students (particularly college students attending Fort Lewis College), and tourists who need transportation in the area.

R. Christine Acott of Cortez is the Executive Director for the Cortez area Chamber of Commerce and Manager of the Colorado Welcome Center in Cortez.  Ms. Acott believes that there is a need for Applicant’s proposed service.  She testified that other then limited airline service from Denver to Cortez, there exists no other scheduled public transportation in the Cortez area.  In her position as Director of the Chamber and Welcome Center, she has frequent contact with the public.  Members of the public call her concerning availability of public transportation.  In addition to tourists who request scheduled public transportation, Ms. Acott believes that there is a need for the proposed transportation for senior citizens, students, and people that need to travel to Durango for medical treatment.  Ms. Acott stated that she is familiar with the Crow Canyon Archeological Center which is a non-profit archeological research and education center located in the vicinity of Cortez.  She believes that there is a need for Applicant’s scheduled transportation particularly to serve students who arrive from various parts of the country in Durango or Cortez and need transportation to the Center located near Cortez.  Ms. Acott testified that in addition to people traveling between Cortez and Durango, people who live in various other areas of the proposed service area need the transportation and would utilize it.  She estimates that approximately 10 to 15 and possibly as many as 20 people would utilize Applicant’s proposed scheduled service at least two or three days a week.

S. Lynn Dyer, Dolores, Colorado is the Tourism Director for Montezuma County.  As Tourism Director for Montezuma County/Mesa Verde Country Visitors Information Bureau, she has occasion to receive inquiries from people who request information concerning transportation availability.  She receives calls from people who are visiting Durango and wish to avail themselves of public transportation to travel to Cortez.  She tells people that there is no scheduled transportation from Durango to Cortez.  She also believes that there is a need in the area for scheduled transportation to medical facilities particularly to Durango.  Ms. Dyer testified that she could have used scheduled transportation to Durango when she had to travel to Durango for six weeks of radiation treatment at a medical facility.  If she had not had friends who were available and willing to drive her to Durango for treatment, it would have been very difficult for her to travel for treatment.  This witness also believes that there is a need for public transportation in the area for students and workers.  Ms. Dyer testified that she has had occasion to work with Applicant in her capacity as a tourism director.  She believes that they are a reliable company.

T. Glen E. Wilson, Jr. of Cortez is a Montezuma County Commissioner.  He has been a county commissioner for five and one half years and a resident of the Cortez area for his entire life.  As a county commissioner, Mr. Wilson is familiar with various studies conducted which, among other things, assessed the need for public transportation in the area proposed for service by Applicant.  The studies indicate that there is a need to provide scheduled transportation and transportation for handicapped people from Dolores, Mancos, Cortez, and various other areas within Montezuma County to transport people to nutrition centers and to medical facilities.  He testified there has always been a need for transportation between Dove Creek and Cortez and between Cortez and Durango.  Mr. Wilson stated that there are 49 Fort Lewis College students who live in Montezuma County.  These students drive back and forth from Montezuma County to Durango in order to attend the college.  He believes that some of these students would utilize public transportation for transportation to the college located in Durango.  Mr. Wilson states that there does not exist scheduled public transportation between Durango, Cortez, and Dove Creek.  He firmly believes that there is a public need for scheduled public transportation in the area.   

U. Hal Shepherd is the City Manager for the City of Cortez.  Mr. Shepherd has been city manager for four years.  In addition to being city manager, Mr. Shepherd serves on the Region 9 Economic Development Board and Region 9 Transportation with the Colorado Department of Transportation.  He stated that a year ago a comprehensive plan review with the community occurred.  Public meetings were held for citizen input concerning transportation services between Cortez and Durango.  Mr. Shepherd stated that there currently is no scheduled service available between Cortez and Durango.  He believes that there is a need for scheduled transportation for senior citizens, who need to travel between the various cities and towns to Durango for medical appointments, treatment and other reasons.  Mr. Shepherd also expressed that there is a need for transportation for tourists, workers, and other persons who need to travel between the various towns and cities in Applicant’s proposed service area.

V. Intervenor, Durango Transportation, Inc. is a common carrier of passengers.  Intervenor holds Certificate of Public Convenience and Necessity PUC No. 14196 (Exhibit No. 12) that authorizes a wide variety of transportation services in a fairly large area of southwestern Colorado, centered in Durango, Colorado, the home base of Intervenor.  CPCN PUC No. 14196 generally authorizes Intervenor to transport passengers and their baggage, packages, papers, and documents between all points in the County of La Plata, State of Colorado.  Intervenor also holds authority to provide taxi service between La Plata County Airport on the one hand and all points located within a 100-mile radius of the intersection of Highway Nos. 160 and 550 in Durango on the other hand.  Intervenor is authorized to provide call-and-demand limousine service, charter service, and sightseeing of passengers.  Intervenor also holds scheduled authority of passengers and their baggage within the scope of the instant application and also routes within the Counties of Archuleta, La Plata, San Juan, and Dolores.

W. Intervenor received extended authority in the summer of 2001 to provide scheduled transportation in the geographic area of the instant application.  Having received the grant of authority, Intervenor applied for a federal grant to provide funds to subsidize the recently authorized scheduled service.  The request for a grant was denied in December 2001.

X. Intervenor filed a tariff and time schedule pursuant to its newly acquired scheduled authority on October 1, 2001. (Exhibit No. 8)  Intervenor provided limited scheduled service on its route to test the route, however, it never provided regular scheduled service pursuant to its time schedule.  During April, 2002, Intervenor realized that the letter of authority had not been issued by the Commission Staff due to an oversight.  On June 25, 2002, Intervenor ran a schedule between Durango and Dove Creek.  On cross examination, Mr. Olson, the President of Intervenor testified that he ran a schedule between Durango and Dove Creek on the day before the hearing in order to be able to testify that Intervenor commenced a scheduled service pursuant to its authority.  Mr. Olson conceded that regular scheduled service would not be continued without a subsidy.

IIi.
discussion

Y. The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate transportation of passengers.  Rocky Mountain Airways, Inc. v PUC, 181 Colo. 170, 509 P.2d 804 (1973); Yellow Cab v PUC, 869 P.2d 545 (Colo. 1994).  The Commission has the discretion to issue a certificate of public convenience and necessity to a new carrier even though an existing carrier holds authority on the same route if the Commission finds that the existing passenger service of common carriers is substantially inadequate.  Rocky Mountain Airways, supra.  An applicant bears the burden of proof in order to obtain a certificate for the common carriage of passengers.  Applicant must by substantial and competent evidence prove that the public needs the proposed service, Denver and Rio Grande Western Railroad v PUC, 142 Colo. 400, 351 P.2d 278 (1960).  Applicant must also prove that any existing service of common carriers is substantially inadequate.  Ram Broadcasting v PUC, 702 P.2d 746 (Colo. 1985), Rocky Mountain Airways, supra.

Z. The evidence of record establishes that there is a need for regularly scheduled service in the southwestern area of the State of Colorado within the scope of Applicant’s proposed operations.  The public witnesses who testified on behalf of Applicant stated that various demographic groups of people need scheduled service as indicated in this Decision.  The credible evidence of record also established that there currently exists no regularly reliable and known scheduled service in the area proposed for Applicant’s service.

AA. The evidence of record also clearly establishes that the existing scheduled service if any, provided by Intervenor under its newly acquired scheduled service authority is substantially inadequate.  Intervenor received the scheduled authority from the Commission during late summer of 2001.  While it is recognized that the Commission Staff inadvertently failed to timely issue a letter of authority, the record does not indicate that Intervenor attempted to contact Staff of the Commission to bring their attention to the error, nor does the record indicate that Applicant was in the position to timely provide scheduled service on a regular basis without obtaining a public subsidy.  Although Intervenor recently attempted to establish a scheduled service in the affected area in June of 2002, the record shows that the service is unknown to the general public, sporadic in nature, and unlikely to continue in the future without a public subsidy.

AB. It is found and concluded that the public convenience and necessity requires the granting of an extension of Applicant’s Certificate for scheduled service as proposed.  It is further found that Applicant is financially and otherwise fit to provide the service.

AC. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV.
order

AD. The Commission Orders That:

1. The application of Mesa Verde Company is granted.

Mesa Verde Company is granted an extension of certificate of public convenience and necessity, PUC No. 7465 to include:

(1)
Transportation of

passengers and their baggage in scheduled service

between Dove Creek, Colorado, on the one hand, via U.S. Highway 666 and U.S. Highway 160, and Durango, Colorado, on the other hand, with service to the intermediate points of Cahone, Pleasant View, Yellow Jacket, Cortez, Mancos, and Hesperus, Colorado.

2. The authority granted in ordering paragraph no. 2 is conditioned upon Applicant meeting the requirements contained in this Order is not effective until these requirements have been met.

3. Applicant shall file certificates of insurance, tariffs, rates, and rules and regulations as required by the rules and regulations of the Commission, and shall pay the issuance fee, annual identification fee, and comply with any other requirements of the Commission.  Operations may not begin on the extended authority until these requirements have been met and the Applicant has been notified by the Commission that operations may begin.  If the Applicant does not comply with the requirements of this Ordering paragraph within 60 days of the mailing date of this Order, then ordering paragraph no. 2 which grants extended authority to the Applicant shall be void, and the authority granted shall then be void.  On good cause shown, the Commission may grant additional time for compliance provided that the request is filed with the Commission within the 60-day time period.

4. The right of Applicant to operate shall depend upon Applicant’s compliance with all present and future laws and regulations of the Commission.

5. The full and complete authority contained in certificate of public convenience and necessity, PUC No. 7465, including the extended authority authorized by this Decision shall read as follows:

I.
Transportation – on schedule – of 

passengers and their baggage and express 

between Cortez, Colorado, and Mesa Verde National Park, Colorado over U.S. Highway 160.

II. Transportation – in charter service – of

passengers and their baggage and equipment

between the Durango, Colorado Municipal Airport and Mesa Verde National Park, serving no intermediate points.

III.
Transportation – in sightseeing service, - of

passengers and their baggage and equipment

between points in the area comprised of the Counties of Montezuma, Dolores, San Miguel, La Plata, and San Juan, State of Colorado.

IV.
Transportation of


passengers and their baggage in scheduled service


between Dove Creek, Colorado, on the one hand, via U.S. Highway 666 and U.S. Highway 160, and Durango, Colorado, on the other hand, with service to the intermediate points of Cahone, Pleasant View, Yellow Jacket, Cortez, Mancos, and Hesperus, Colorado.

RESTRICTIONS:  This certificate is restricted as follows:

(A) Item (I) is restricted to express shipments not exceeding 50 pounds;

(B) Item (III) is restricted as follows:

(1)
To roundtrip sightseeing trips which both originate and terminate at Mesa Verde National Park or Cortez, Colorado;

(2) To trips involving a minimum of six passengers per trip;

(C) Item (I) is restricted to operating only between the dates of April 15th and November 1st of each year.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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