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I.
statement

A. On August 22, 2002, Qwest Corporation (Qwest) filed a Motion to Dismiss or, in the Alternative, Motion for Summary Judgment (Qwest motion).  The Affidavit of Susan McKown (McKown Affidavit) accompanied, and was filed in support of, the Qwest motion.  

B. Ann E. King (Complainant), who is appearing pro se in this docket, filed no response to the Qwest motion.  

C. For the reasons discussed below, the Qwest motion will be denied. 

D. Turning first to the motion to dismiss, it raises the issue of the Commission’s subject matter jurisdiction.  Once the question of subject matter jurisdiction is at issue, a complainant bears the burden of proving the existence of jurisdiction to hear the case.  Pfenninger v. Exempla, Inc., 12 P.3d 830, 833 (Colo. App. 2000).  To meet this burden a complainant “need only make a prima facie showing of threshold jurisdiction * * * and this may be determined from the allegations of the complaint.”  Pioneer Astro Industries, Inc. v. District Court, 193 Colo. 409, 411, 566 P.2d 1067, 1068 (1977) (internal quotation marks and citations omitted)(ellipse in original).  Reference to the allegations in the complaint is sufficient to establish jurisdiction even in the face of an affidavit submitted in support of the motion to dismiss.
  Id.  

To resolve the motion to dismiss, then, one looks to the factual allegations stated in the complaint.  Accordingly, 

it is necessary to state the facts as they appear from the complaint and Complainant’s letter to Qwest appended to the complaint:  This is a billing dispute.  The dispute arose when Qwest charged Complainant a service charge for a premises visit.  The premises visit was made to Complainant’s residence on April 17, 2002.  A Qwest employee made the premises visit to locate the source of, and to correct (if possible), “a static, crackling sound” which was heard when Complainant used her telephone and which first occurred on April 10, 2002.  In the evening of April 18, 2002, Complainant’s telephone service was restored.  “Qwest failed to provide a regulated repair on [its] side of the network interface,” and “the problem was Qwest and also where the problem was.”  

E. The motion to dismiss raises only the question of the Commission’s subject matter jurisdiction.  Qwest argues that the charge at issue is a trouble isolation charge (TIC); that the TIC is a non-regulated service under the provisions of Article 15 of Title 40, C.R.S.; and, therefore, that the Commission has no jurisdiction over the complaint.  

F. Qwest’s argument is a recitation of the provisions of the statute and of Qwest’s Services Catalog.
  The argument does not address the fundamental and controlling factual question underlying this case:  did the problem and repair occur on the Qwest side of the point of demarcation
 or on the customer side of the point of demarcation?
  If the problem and repair occurred on the Qwest side, arguably Qwest improperly billed the TIC to Complainant.  If the problem and repair occurred on the customer side and if Complainant did not subscribe to a Qwest wire maintenance plan (see Qwest motion at 2, n.1) on April 17, 2002, arguably Qwest properly billed the TIC to Complainant.  

G. The factual question must be decided at hearing.  Under these circumstances, granting the motion to dismiss would be inappropriate.
  

H. Turning now to the Qwest alternative motion for summary judgment, that motion also will be denied.  

I. “Summary judgment is appropriate only if there is no genuine issue as to any material fact and the moving party is entitled to a judgment as a matter of law.”  HealthONE v. Rodriguez, 50 P.3d 879, 887 (Colo. 2002) (citations omitted).  It “is a drastic remedy, to be granted only when there is a clear showing that the controlling standards have been met.”  Id. at 887-88 (emphasis supplied).  Even if “it is extremely doubtful that a genuine issue of fact exists[,] ... summary judgment is not appropriate in cases of doubt.”  Abrahamsen v. Mountain States Telephone and Telegraph Company, 177 Colo. 422, 428, 494 P.2d 1287, 1290 (1972).  

J. Rule 56 of the Colorado Rules of Civil Procedure governs motions for summary judgment.  Rule 56(e) specifies the content of an affidavit submitted in support of a motion for summary judgment.  As pertinent here, a supporting affidavit “shall be made on personal knowledge”; “shall show affirmatively that the affiant is competent to testify to the matters stated” in the affidavit; and “shall” have attached to it “[s]worn or certified copies of all papers or parts thereof referred to in” the affidavit.  Id. (emphasis supplied).   

K. Judged against these standards, the McKown Affidavit is wanting.  First, at ¶ 9, the affiant recites the “fact” that “the trouble was isolated to the customer’s side of the NID.”  The basis of Ms. McKown’s knowledge is not stated.  One cannot determine if the affidavit is made on Ms. McKown’s personal knowledge.  Second, there is no statement from which one can discern that, due to job responsibilities or otherwise, Ms. McKown is competent to testify to the Qwest actions, practices, and policies recited in the affidavit at, e.g., ¶¶ 4-6, 8, and 11.  Third and finally, at ¶¶ 7 and 10, e.g., the McKown Affidavit contains references to, and apparently relies upon, Qwest repair records.  No copies (let alone the required sworn or certified copies) of the referenced records were attached to the McKown Affidavit.  As a result, this affidavit does not comply with the strictures of Rule 56(e) and is insufficient to support the alternative motion for summary judgment.  

L. In the absence of an answer filed by Qwest, there are no pleadings to contradict the allegations in the complaint.  As discussed supra, the complaint raises an issue of material fact which must be resolved at hearing.  

M. The fact that Complainant did not respond to the Qwest motion does not change the result.  Qwest did not meet its summary judgment burden, either by the submission of the inadequate McKown Affidavit or otherwise.  In light of Qwest’s failure, Complainant was not required to submit opposing affidavits or other evidentiary materials.  USA Leasing, Inc., L.L.C. v. Montelongo, 25 P.3d 1277, 1279 (Colo. App. 2001).  

N. For the reasons stated, Qwest has failed to meet its burden.  An issue of material fact remains to be resolved.  The alternative motion for summary judgment will be denied.  

O. Hearing in this matter is scheduled for October 1, 2002, commencing at 9 a.m.  

P. The time for Qwest to file its answer in this proceeding will be shortened.  See Rule 61(d)(2) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Qwest must file and serve its answer to the complaint by close of business on Thursday, September 19, 2002.  

Q. In its Order to Satisfy or Answer dated August 12, 2002, the Commission informed the parties of the filing requirements contained in Rule 72 of the Rules of Practice and Procedure, 4 CCR 723-1.  Those requirements include, among other things, each party’s obligation to file a list of the witnesses the party intends to call at the hearing and two copies of each exhibit the party intends to offer into evidence at the hearing.  

R. To date neither Complainant nor Qwest has filed a list of witnesses and copies of exhibits.  

S. To ensure that all parties are informed of possible witnesses and exhibits in advance of the hearing, each party is directed to file with the Commission, no later than close of business on September 23, 2002, its list of witnesses and two copies of each exhibit.  Each party is reminded to serve its witness list and one copy of each exhibit on all other parties.  Absent a showing of good cause, no witness will be permitted to testify and no document will be received into evidence, except in rebuttal, unless filed and served as provided in this Order.  

II.
order

T. It Is Ordered That:

1. The Motion to Dismiss or, in the Alternative, Motion for Summary Judgment filed by Qwest Corporation is denied.  

2. The time for Qwest Corporation to file its answer is shortened.  Qwest Corporation shall file and serve its answer in this docket by close of business on September 19, 2002.  

3. The parties shall follow the procedures as set forth above. 

4. This Order shall be effective immediately. 

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
_______________________________


Administrative Law Judge
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�  The McKown Affidavit accompanies the Qwest motion.  From the Qwest motion it appears that Qwest does not rely on the McKown Affidavit to support its motion to dismiss.  Even if Qwest did rely on the McKown Affidavit, for the reasons discussed infra, that affidavit is insufficient and cannot be used to support either portion of the Qwest motion.  


� At 3, n.4, the Qwest motion states that Exhibit 2 to the motion consists of “Section 13, Colorado Exchange and Network Services Catalog, sheets 7, 10, and 16.”  In fact, only sheet 16 was appended as Exhibit 2.  The same is true with respect to the errata filing dated September 10, 2002. 


� The point of demarcation for residential customers generally occurs at the network interface device (NID).  


� Complainant clearly raised this issue when she asserted that “Qwest failed to provide a regulated repair on [its] side of the network interface.”  Complaint at 1.  


� Because denial of the motion to dismiss is based on the facial sufficiency of the complaint and the presence of a controlling factual issue, at this time it is unnecessary to reach the question of the Commission’s jurisdiction in the case of a billing dispute which arises in a case in which there is no dispute about the non-regulated status of the service performed.  
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