Decision No. R02-980-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02U-236T

in the matter of THE declaration of level 3 communications, LLC’s intent to serve within territory of rural telecommunications provider.

interim order of
administrative law judge
dale e. isley
denying motion to strike testimony

Mailed Date:  September 4, 2002

I.
statement

A. On August 16, 2002, Level 3 Communications, LLC (“Level 3”) filed a Motion to Strike portions of the written testimony of CenturyTel of Eagle, Inc. (CenturyTel), witness Arthur Martinez submitted in this matter on August 6, 2002.  The Motion to Strike contends that the subject testimony raises issues outside the scope of this proceeding as defined by Decision No. R02-789-I.

B. On August 30, 2002, CenturyTel filed its Response in Opposition to the Motion to Strike.  It contends that Mr. Martinez’ testimony properly deals with the issue of whether Level 3 intends to provide local exchange telecommunications services within the area encompassed by it’s Declaration of Intent to Provide Service Within Territory of Rural Telecommunications Provider (Declaration).

C. The Declaration was filed under the provisions of 4 Code of Colorado Regulations (CCR) 723-25-5.  That rule provides, in pertinent part, as follows:

A provider that has been granted a certificate of public convenience and necessity to provide local exchange telecommunications services and that wishes to provide such services in the service territory of a Rural Telecommunications Provider, shall file with the Commission a Declaration of Intent to Serve at least 45 days prior to offering such services.

Rule 4 CCR 723-25-2.8 defines “local exchange telecommunications services” as “basic local exchange service and such other services identified in § 40-15-201, C.R.S., or defined by the Commission pursuant to § 40-15-502(2), C.R.S.; regulated advanced features, premium services, and switched access as defined in § 40-15-301(a), (b), and (e), C.R.S.; or any of the above singly or in combination.”

D. By Decision No. R02-789-I the scope of this proceeding was limited to “whether Level 3 has complied with 4 CCR 723-25-5.”  If the Declaration does not propose that Level 3 provide “local exchange telecommunications services” within the meaning of the above definition, then it cannot be in compliance with 4 CCR 723-25-5.  Therefore, the nature of the service Level 3 intends to offer within the area encompassed by the Declaration (i.e., whether it constitutes “local exchange telecommunications services”) is within the scope of this proceeding.  Mr. Martinez’ testimony deals with this issue and will, therefore, be allowed.
  The Motion to Strike will be denied.    

II.
order

E. It Is Ordered That:

1. The Motion to Strike Portions of the Testimony of Arthur Martinez filed by Level 3 Communications, LLC is denied.

2. This Order shall be effective immediately.  
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� Notwithstanding this ruling, the undersigned observes that much of Mr. Martinez’ testimony on this point appears to be legal argument based, in large part, on facts that have yet to be established.  For example, he assumes that the service in question will be provided to Level 3 Internet Service Provider customers who are not located in the area encompassed by the Declaration.  This has yet to be established factually.  The purpose of the hearing is to elicit facts bearing of the issue of whether Level 3’s service offering meets the definition of “local exchange telecommunications services”.  Once those facts are elicited the parties will be afforded an opportunity to submit legal argument on this issue. 
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