Decision No. R02-962

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-323CP

in the matter of the application of alpine transportation, llc, 4153 south fraser way, suite a, aurora, colorado 80014, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY
GRANTING motions to
restrictively amend application
and to withdraw interventions; and
granting APPLICATION, as amended

Mailed Date:  September 4, 2002

Appearances:

Gregory E. Sopkin, Esq., Gorsuch Kirgis, LLP, Denver, Colorado, for Applicant, Alpine Transportation, Inc.; 

Richard J. Bara, Denver, Colorado, for Intervenor, Golden West Commuter, LLC; and

Heath A. Fuehrer, Pro Se, Arvada, Colorado, for Intervenor, The Colorado Sightseer, Inc.

I.
STATEMENT

A. The captioned application was filed with the Colorado Public Utilities Commission (Commission) on June 11, 2002, and public notice of it was given in the Commission’s Notice of Applications Filed (Notice) on June 17, 2002.  By this application the Applicant, Alpine Transportation, LLC (Alpine), seeks authority to operate as a common carrier by motor vehicle for hire as more specifically described in the Notice.

B. Interventions were filed in this proceeding by Alpine Taxi/Limo, Inc (Alpine Taxi), Metro Taxi, Inc. (Metro), Greater Colorado Springs Transportation Company, doing business as Yellow Cab of Colorado Springs (Yellow Cab), The Colorado Sightseer, Inc. (Colorado Sightseer), and Golden West Commuter, LLC (Golden West).

C. The matter was scheduled for hearing on August 22, 2002, pursuant to an Order Setting Hearing and notice of Hearing issued by the Commission on July 19, 2002.  

D. On August 1, 2002, Alpine and Alpine Taxi filed a Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention (Alpine Taxi Stipulation).  The Alpine Taxi Stipulation was approved on August 12, 2002.  See, Decision No. R02-877-I.

E. On August 21, 2002, Alpine, Yellow Cab, and Metro filed a Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention (Yellow Cab/Metro Stipulation). Under the terms of the Yellow Cab/Metro Stipulation, Alpine, Yellow Cab. and Metro request that the captioned application be further amended by the imposition of a restriction against the use of any vehicle with a seating capacity of less than nine passengers (excluding the driver).  The Yellow Cab/Metro Stipulation requests that the Yellow Cab and Metro interventions be deemed withdrawn upon Commission approval of the above-described amendment.

F. On August 22, 2002, the matter was called for hearing at the assigned time and place.  Appearances were entered on behalf of Alpine, Golden West, and Colorado Sightseer by their respective legal counsel or authorized representatives.

G. As a preliminary matter, the Yellow Cab/Metro Stipulation was found to be restrictive in nature, clearly stated, and enforceable.  Therefore, it was approved and the Yellow Cab and Metro interventions were deemed withdrawn.  As a further preliminary matter, the Combined Motion to Dismiss Colorado Sightseer, Inc. and to Limit Evidence Presented by Golden West Commuter, LLC filed by Alpine on August 21, 2002, was denied.

H. The matter then proceeded to hearing on August 22 and 23, 2002.  Testimony was received from the following public witnesses in support of the application:  Asaya Merkin; Edward Factorovich; Sergey Shadioun; and Eugene Valersheyn.  Operating testimony was presented by Alpine’s President, Georgiy Melomed.  Alpine Exhibits 1, 2, 3, 8, 8A, 12, 15, 19, 32, and 37 were identified, offered, and admitted into evidence.  Alpine Exhibits 6, 7, 13, 14, 16, 17, 20, 24, 25, 31, 33, 34, 35, and 36 were offered but were rejected.  Pre-marked Alpine Exhibits 4, 5, 9, 10, 11, 26, 27, 28, 29, 30, and 38 were not offered into evidence.     

I. Prior to commencement of the hearing on August 23, 2002, Alpine and Golden West requested that the application be further amended by restricting any authority granted against providing transportation service to, from, or between points in Jefferson County, Colorado (Golden West Stipulation).  Alpine and Golden West requested that the Golden West intervention be deemed withdrawn upon Commission approval of the above-described amendment.  The Golden West Stipulation was found to be restrictive in nature, clearly stated, and enforceable.  Therefore, it was approved and the Golden West intervention was deemed withdrawn.

J. During the course of the hearing on August 23, 2002, Alpine and Colorado Sightseer requested that the application be further amended by restricting any authority granted against providing transportation service between hotels with a minimum of 50 rooms located in Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson Counties, Colorado, and by eliminating Alpine’s ability to provide service between points within these counties (Colorado Sightseer Stipulation).  Alpine and Colorado Sightseer requested that the Colorado Sightseer intervention be deemed withdrawn upon Commission approval of the above-described amendment.  The Colorado Sightseer Stipulation was found to be restrictive in nature, clearly stated, and enforceable.  Therefore, it was approved and the Colorado Sightseer intervention was deemed withdrawn.

K. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding along with a written recommended decision.

Ii.
FINDINGS AND CONCLUSIONS

L. By this application, Alpine seeks authority to operate as a common carrier by motor vehicle for hire as follows:

Transportation of

passengers and their baggage, in sightseeing service, 

between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, and between said points on the one hand, and all points in the Counties of El Paso, Garfield, La Plata, Routt and Summit, State of Colorado, on the other hand.

M. As indicated above, the Alpine Taxi, Yellow Cab/Metro, Golden West, and Colorado Sightseer Stipulations are unambiguous, restrictive in nature, and enforceable.  Therefore, they have been accepted and the interventions of Alpine Taxi, Metro, Yellow Cab, Golden West, and Colorado Sightseer have been deemed withdrawn pursuant to the terms of the respective Stipulations.

N. Withdrawal of the Alpine Taxi, Metro, Yellow Cab, Golden West, and Colorado Sightseer interventions result in the application being uncontested.  Therefore, it is eligible for processing under modified procedure pursuant to § 40-6-109(5), C.R.S., and Rule 24 of the Commission’s Rules of Practice and Procedure (4 Code of Colorado Regulations 723-1) without the necessity of conducting further hearings.

O. The verified application submitted by Alpine and the testimony provided by its operating witness at the hearing establishes that it is familiar with the Commission’s Rules, Regulations and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire and agrees to be bound by the same.  The application, the attachments thereto, and the testimony provided by its operating witness at the hearing also establish that Alpine has sufficient equipment with which to render the proposed service and is financially fit to conduct operations under the authority requested.  Therefore, Alpine is fit, financially and otherwise, to provide the proposed service.

P. The letters of support appended to the application as well as the testimony provided by the public witnesses at the hearing establish that the service proposed by Alpine is required by the public convenience and necessity and will not result in “destructive competition” to competing common carriers.

III.
ORDER

Q. The Commission Orders That:

1. The Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention filed by Alpine Transportation, LLC, Metro Taxi, Inc., and  Greater Colorado Springs Transportation Company, doing business as Yellow Cab of Colorado Springs, is approved.

2. The restrictive amendments described in Section I, Paragraph I above offered at the hearing of this matter by Alpine Transportation, LLC and Golden West Commuter, LLC, are approved.

3. The restrictive amendments described in Section I, Paragraph J above offered at the hearing of this matter by Alpine Transportation, LLC and The Colorado Sightseer, Inc., are approved.

4. The interventions filed in this matter by Metro Taxi, Inc., Greater Colorado Springs Transportation Company, doing business as Yellow Cab of Colorado Springs, Golden West Commuter, LLC, and The Colorado Sightseer, Inc., are withdrawn.

5. Docket No. 02A-323CP, being an application of Alpine Transportation, LLC, is granted, as amended.

6. Alpine Transportation, LLC is hereby granted a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire as follows:

Transportation of

passengers and their baggage, in sightseeing service, 

between all points in the Counties of Adams, Arapahoe, Denver, and Douglas, State of Colorado, on the one hand, and all points in the Counties of El Paso, Garfield, La Plata, Routt and Summit, State of Colorado, on the other hand.

RESTRICTIONS:  

(I) Restricted against the transportation of passengers and their baggage between Denver International Airport, on the one hand, and points in Routt County, Colorado, on the other hand; 

(II) Any service to or from Routt County, Colorado, is restricted to trips that both originate and terminate in the Counties of Adams, Arapahoe, Denver, or Douglas, State of Colorado; 

(III) Restricted against providing service to or from hotels with a minimum of 50 rooms located in the Counties of Adams, Arapahoe, Denver, and Douglas, State of Colorado; and  

(IV) Restricted against the use of any vehicle with a seating capacity of less than nine passengers (excluding the driver).

7. Applicant shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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