Decision No. R02-959

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-303BP

in the matter of the application of all City Express, inc., for authority to extend operations under contract carrier permit no. b-9846.

recommended decision of
administrative law judge
william j. fritzel
dismissing interventions and
denying motion for reconsideration
of procedural order dismissing interventions

Mailed Date:  August 29, 2002

Appearances:

Stan Epshtein, Esq., Denver, Colorado, for All City Express, Inc.;

Andrew R. Newell, Esq., Boulder, Colorado, for Metro Taxi, Inc.; and

Beverly S. Braton, Pro Se, Kids Wheels, LLC.

I.
statement

A. On May 30, 2002, All City Express, Inc. (Applicant), filed an Application for an Extension of Contract Carrier Permit No. B-9846.

The Commission issued notice of the application on June 3, 2002 as follows:

For authority to extend operations under Contract Carrier Permit No. B-9846 to include the transportation of

passengers and their baggage, 

between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado.

RESTRICTIONS:  This application is restricted to providing transportation service for:

(1)
City and County of Denver Department of Human Services, 1200 Federal Boulevard, Denver, Colorado 80204; and

(2)
Adams County Department of Social Services, 7190 Colorado Boulevard, Commerce City, Colorado 80022.

B. On July 1, 2002, Kids Wheels, LLC (Kids Wheels) filed a Notice of Intervention.  On July 3, 2002, Metro Taxi, Inc. (Metro), filed a Notice of Intervention.

C. The Commission scheduled the application for hearing for August 2, 2002.

D. On the scheduled date, the matter was called for hearing.

E. As a preliminary matter, Applicant orally moved to dismiss the interventions of Metro and Kids Wheels for the failure of both Intervenors to serve notices of intervention and witness and exhibit lists on the attorney for Applicant.  On the same date of the hearing, Applicant filed written motions to dismiss.  Metro and Kids Wheels objected to the motion to dismiss their interventions.

F. After entertaining oral argument from Applicant and Intervenors, the Motion to Dismiss the Interventions was orally granted.  Since the application was now unopposed, it was ordered that the application would be considered pursuant to the Commission’s modified procedure.

G. On August 7, 2002, Metro and Kids Wheels filed a motion for reconsideration of procedural order dismissing the interventions and motion for shortened response time.

H. On August 20, 2002, Applicant filed a response to the motion for reconsideration of the procedural order dismissing the interventions and requested that the Commission award costs and fees to Applicant.

I. The notices of intervention of Metro and Kids Wheels were not served on Applicant’s attorney as required by the Commission’s Rules of Practice and Procedure.  The witness list and exhibits were also not served on Applicant’s attorney.

J. Rule 7(b) of the Commission’s Rules of Practice and Procedure 4 CCR 723-1 requires that when a pleading is filed with the Commission by any party, a copy of the pleading must be served on all parties of record.  If a party is represented by an attorney, service must be made on the attorney.   

Rule 7(b)(2)
Any pleading, or other document filed by a party in a docket shall be served on or mailed to all other parties on the same day it is filed.  Parties who intervene in dockets shall be responsible for reviewing the Commission file to determine the identity of parties to ensure that pleadings and other documents are properly served on all parties.

Rule 7(b)(3)
Proof of service upon other parties of any pleading or document filed as required under § 40-6-108(3), C.R.S., shall be shown by a certificate of service, which shall be attached to the pleading or document.  When a party is represented by an attorney, service shall be made upon the attorney unless service upon the party is ordered by the Commission . . . 

Metro and Kids Wheels concede that through inadvertence, their notices of intervention and witness and exhibit lists were not served upon Applicant’s attorney.  Metro states that although it sent a notice of intervention and exhibit and witness list to the Applicant in this case, it failed to send copies to Applicant’s attorney.  Kids Wheels states that it mailed a copy of its intervention to Applicant’s attorney, however, it failed to affix sufficient postage on the letter.

K. The Commission’s Notice of Applications Filed, dated June 3, 2002, which is distributed to all interested parties in transportation applications, lists attorneys for applicants.  The Notice requires an intervenor to serve its notice of intervention on the attorney representing an applicant. 

Any person desiring to intervene as a party in any of these applications shall file an original and six copies of an appropriate pleading within 30 days after the date of this Notice, or in any lesser time stated here.  The person filing the pleading must certify, by written statement, that a copy has been served upon the applicant’s attorney or the applicant, if no attorney is named.
L. The Notice of Applications Filed issued by the Commission on June 3, 2002 advising interested parties of the application of Applicant, clearly lists counsel for the Applicant.  It is the obligation of any intervenor to ascertain from a review of the Commission’s applications and file whether an applicant is represented by an attorney.  Rule 7(b)(2) of the Commission’s Rules of Practice and Procedure states that it is the responsibility of parties who intervene in dockets, to review the Commission’s file to determine the identity of the parties to ensure that pleadings or other documents are properly served on all parties.

M. The Notice of Applications also advises that if a party does not comply with the requirements of the Notice, the Commission may dismiss the intervention.

If a party does not meet the requirements of this Notice, the Commission may dismiss the application or an intervention upon motion filed by any party, or upon the Commission’s own motion, unless good cause for the failure to meet the requirement is shown.

N. Rule 723-1-22 (g) states:

Any Pleading or document presented for filing, which substantially fails to comply with the requirements of this rule, may be subject to a motion to strike or motion to dismiss in accordance with Rules 11 and 12, C.R.C.P, or a motion seeking other appropriate relief.

O. It is found and concluded that the motion of Applicant to dismiss the interventions should be granted.  Intervenors have failed to establish good cause for the their failure to ascertain whether the Applicant was represented by an attorney and to make appropriate service.

P. Applicant’s Motion for Costs and Fees Pursuant to Rule 4 CCR 723-1-11 is not supported by sufficient grounds and therefore is denied.

II.
order

Q. The Commission Orders That:

1. The Motion to Dismiss the Intervention of Metro Taxi, Inc., and Kids Wheels, LLC is granted.  

2. The motion of Metro Taxi, Inc. and Kids Wheels, LLC for Reconsideration is denied.

3. The motion of Applicant, All City Express, Inc., for Costs and Fees Pursuant to Rule 4 Code of Colorado Regulations 723-1-11 is denied.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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